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	This week:


	
	• The Mindset of War - A Glimpse from the Parasha 
• Use of a special spoon that has holes in it on Shabbat - Ask the Rabbi
• The Importance of Appointing Proper Judges - from the works of Rav Yisraeli zt”l
• Unfair Competition - from the world of Jewish jurisprudence
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	The Mindset of War
These words are being written in the midst of the not yet named war in Lebanon. We pray that by the time they meet the public’s eyes, things will have quieted down for the better. 

The inspiring end of the tefilla for the welfare of IDF soldiers is taken from our parasha. In explaining why Israel’s troops should not fear the perils of war, the kohen declares: “For Hashem, your G-d, goes with you to fight for you against your enemies to save you” (Devarim 20:4). There is much to learn from the participants in the “pre-battle rally.”

The Torah refers to the audience of the declarations as ha’am (the nation), instead of terms like the “army” and “men of war” used for combatants in Parashat Matot. To borrow a phrase, this stresses the Israelite army’s role as the army of the people, by the people, for the people. Everyone is a potential participant in the battle, some at the front, some in the home guard, some in providing supplementary resources. All are to face the dangers and challenges with a belief that Hashem is the ultimate warrior and savior.

The declarations are divided into three (ibid. 20:3-10). First, the kohen urges not to fear because of Hashem’s participation. Next, the shotrim (officers) announce that new homeowners, those with vineyards from which they had not yet eaten, and the betrothed who had not yet wed should go home lest they die before reaching fulfillment in the respective areas. Finally, the shotrim continue urging the fearful and weak of heart to leave rather than cause damage.

The Ramban points out that it is the religious leader who gives the most upbeat forecast, that there is no reason to fear because Hashem can save every soldier. This is tempered by the shotrim’s “realistic” approach that people should know that in the natural world, which Hashem ordained, soldiers fall even from the victors. We might add that this second section is passed on by the shotrim only after the kohen recites it to them (Sota 43a). Indeed, there is no philosophical debate; rather the Torah wants the appropriate articulators to leave the fitting tone on each element of the complex situation.

The first declaration opens with the words “Shema Yisrael.” R. Shimon Bar Yochai, who spurned involvement in the mundane elements of life and urged a life of Torah study and spirituality alone (see Berachot 35b & Shabbat 31a), said the following fascinating thing. Even if the only merit they have is reciting Shema Yisrael, they are fit to be victorious. That does not seem to be raising the bar too high. One might have guessed that the people would be warned to either repent fully or be smitten, using fear as an impetus for change, as the prophets did and as we do on Yom Kippur. Apparently, the Torah felt that the wartime is a time to concentrate on the soldiers’ positive spirit. After a militarily successful campaign, focus can shift to spiritual gains.

May we be successful in all these realms now and in the future.



	Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's
rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
                          www.eretzhemdah.org
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	In honor of the publication this week of the sixth volume of our Hebrew responsa work, B’mareh Habazak, we proudly bring you a question and answer from that forum (siman 45). It is not only translated from Hebrew but also adapted to the different format we employ in Hemdat Yamim. (Copies of the sefer are available in our office, along with other of our publications.)

Question: Is it permitted, while serving on Shabbat, to transfer vegetables or kenaidelach from the soup to the bowls with the use of a special spoon that has holes in it? 
Answer: The baraita (cited in Shabbat 74a) mentions cryptically that selecting (borer) some food from other types of food is sometimes forbidden and sometimes permitted. The following three distinctions that are brought to explain the various possibilities are accepted by the Shulchan Aruch (Orach Chayim 319:1-2) as halacha. 1) The selection is done by hand, not by a utensil whose purpose is selection. 2) The food which one wants to eat is removed from that which he does not want now. 3) The food which is removed will be used in the short term. Only if all three are satisfied will it be permitted to select (see also Tosafot, Shabbat 74a).

At first glance, our question fails the first test, as a utensil is being used, not hands. One could try to apply the following important rule which Rav M. Feinstein used (Igrot Moshe, Orach Chayim I, 124). One is allowed to remove food that he wants to eat from its surroundings with a spoon or fork if the selection could have been done as efficiently by hand and the utensil was used for a side reason (e.g., to keep his hands clean). One could claim that in our case one would use his hand if not for technical factors such as hygiene and not wanting to dirty or burn his hands. On the other hand, the spoon in question here is a special one which is made to have the effect of a strainer. It is likely that in such a case Rav Feinstein would not have been lenient.

However, we can permit using the spoon in this context for a combination of factors. The Maharitatz (Shut 203) says that it is not considered borer when one removes a solid from the medium of a liquid. He used this rule to explain his ruling that one may remove a fly that fell into a drink. It is true that many argue (including the Taz, Orach Chayim 319:13) and the more accepted halachic practice is to take out some liquid along with the fly (Biur Halacha to 319:4). The Yalkut Yosef (319:28) rules that the halacha is like the Maharitatz, just that it is preferable to remove some liquid with the fly. Furthermore, the Shevitat Shabbat (Borer, 11) says that when the solid pieces inside the liquid are large, even those who argue on the Maharitatz should agree that removing the pieces is not borer.

In the standard case you refer to, there is another significant reason to be lenient. The person who takes out the vegetables presumably does not care if a modest amount of liquid is transferred along with the vegetables. His intention is just to efficiently move a large amount of vegetables from one place to another. Thus, even if liquid falls out along the way, it is not considered borer. Based on this concept, the Yalkut Yosef (ibid.:28) allows using a spoon with holes to remove pieces of meat from chulent even though some gravy slips out in the process. He bases himself partially on a similar ruling in Shemirat Shabbat K’hilchata (3:54). There, Rav Neuwirth says that one can use a ladle with holes to quickly remove wet spaghetti from a pot to a plate in such a way that he does not have a significant amount of water fall out in the process.

In summary, there are several reasons for leniency to allow using a spoon with holes to move vegetables from the pot of soup to people’s bowls on Shabbat, and it is permitted to do so.

	Have a question?..... e-mail us at
info@eretzhemdah.org
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	The Importance of Appointing Proper Judges 

(Based on notes for a derasha, courtesy of R. Yisrael Sharir)
Our parasha deals with the laws of various leaders of Israel and their roles, namely the judge, prophet, king, and kohen. Each in his own way helps mold Am Yisrael’s character in its state as the nation of Hashem, which walks in the light of the Torah.

The mitzva to appoint judges, while not related directly to Eretz Yisrael, takes on all its halachot, including appointing judges in every city, only there. The Torah also stresses the mitzva’s impact on the inhabitation of the Land (“so that you shall live and inherit the Land that Hashem, your Lord, gives you” (Devarim 16:20). Rashi comments: “Appointment of fitting judges is worthy to have Israel live and be placed on their Land.” 

It is interesting that already in Chazal’s time a tendency not to perform this mitzva properly developed. The midrash warns: “Do not scorn judgment for it is one of the three legs of the world, as they said: ‘The world stands on three things: judgment, truth, and peace.’” Many people complained about coercion to submit to the courts and their rulings, both monetary and corporal. Christianity began with objection to the institution of the judiciary in general. Nowadays, we often hear complaints about the perceived lack of tolerance regarding religious matters.

Judaism fought long and hard against the worldview that opposed all punishments. According to the Torah, the mitzva to “remove evil from your midst” is incumbent upon the judge, the king, and, fundamentally, on the public, whom the former represent. Nowadays, few oppose judicial punitive steps for serious legal violations, as they allow society to run reasonably. However, many oppose any type of coercion regarding matters between man and Hashem, under the banner of freedom of conscience.

The Torah does not accept a sweeping distinction between the civil and religious realms. Every mitzva is a link in a single chain, which breaks apart when one link is severed. You can claim that Judaism is based on one principle, as Chabakuk said: “The righteous lives in his belief.” Perhaps it is based on “You shall love your friend as yourself,” as Hillel suggested. However, all agree that each mitzva has a crucial importance in arriving at the spiritual destination.

Judaism is not based on compromises but on truth. It is not overly tolerant, for tolerance brings along dangerous growths. Judaism does not encourage freedom of conscience because it believes that humanity was never given freedom in matters of conscience.

One can learn about the character of society the Torah intends to develop from an ostensibly small matter at the end of the parasha, eglah arufah. A corpse is found in the field; its murderer is not known. The members of the Grand Sanhedrin go out to the place and personally measure to determine the closest city. The city’s elders bring a calf to be killed, wash their hands, and declare that they did not spill the blood or see the murder. Why would we suspect that these elders were involved in the murder? Chazal taught us that even had they seen the victim and not offered him food and an escort as he left them, they would have had a measure of culpability. 

Go out and check where in the world there is such a law with a complicated procedure to deal with the murder of some unknown person. Where is there a law based on the thesis that the leaders are responsible to see to it that every guest is properly provided for? Let us try to imagine the application of this mitzva in today’s society, when we hear of a person found strewn on the road from a car accident and do not know who killed him. Then we can understand how far the Torah expects judges to go in cherishing the life of another and that the appointment of proper judges is worthy of having Israel returned and settled in the Land of Israel.

	            To receive Hemdat Yamim via email weekly, please email us at                         
info@eretzhemdah.org
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	Unfair Competition 

(based on Halacha Psuka, vol. 14 - A Condensation of a Psak by the 

Beit Din of Ashkelon, from Shurat Hadin VII, pp. 218-256) 

Case: The plaintiff (=pl) bought meat from Argentina to market in Israel with periodically renewed contracts. After a contract period, the producer decided to use the defendant’s (def) marketing company. Pl says that this is what we call hasagat g’vul. Def responds that it is simply free-market competition, that the Argentinean company contacted them, and that, in fact, they had done the marketing before pl took away this client from them.
Ruling: We will take a quick look at different Talmudic precedents related to hasagat g’vul. 

The gemara (Kiddushin 59a) says that if a poor man attempts to acquire an item and someone takes it from him, the latter is called a rasha. Rashi explains that the wickedness has to do with depriving another of his livelihood even when the former was trying to acquire it from hefker. Even so, beit din cannot make him return the object. Tosafot says that we have such complaints only if the first was to receive payment from work and the second could have gotten work elsewhere. Similarly, one cannot take a teacher’s position if he is already working in a certain place. However, the Maharshal limits this to cases where there had been an expectation that the teacher would have continued for an extended period, such as in a place with few available teachers. The Maharshal’s criteria do not exist here. The Rama (CM 237:1) says that prior to a potential buyer’s formalizing a sale’s conditions someone else who buys is not called a rasha. The Pitchei Teshuva says that once negotiations have commenced, one should not get involved, but that was not the case in our context. 

The gemara (Bava Batra 21b) tried to prove that if one neighborhood resident opened a business, someone should not come to infringe on his business, just as one must distance his fishnet from one which preceded his. The gemara says the case of the fish may be different because the first one attracted fish with bait. One explanation is that the investment and prospects of getting fish make the first fisherman considered a quasi-owner of the area’s fish. Another possibility is that since the first one was expected to land fish and this is his profession, it is comparable to the previous gemara’s case. Either way, our case lacks the level of likelihood that pl would be successful in the business opportunity.

In the post-Talmudic case of merapia where one Jew had a special working relationship with a non-Jew (poskim differ regarding its exact parameters), there are different opinions whether others can take away from it (see Rama, CM 156:5). This type of relationship is rare nowadays and does not apply to the case before us.

None of the rabbinic limitations on free trade apply to the case before us, and, therefore, def’s contract with the Argentinean company is halachically legitimate.



	Do you want to sign your contract according to Halacha?
Our new Beit Din, "Mishpat VeHalacha B'Yisrael" is now operating to serve the community.
Turn to "Mishpat Vehalacha B'Yisrael":
Tel: (02)538-2710  Fax: (02) 537-9626
beitdin@eretzhemdah.org
Founder and President: Harav Shaul Israeli zt”l    Deans: Harav Yosef Carmel, Harav Moshe Ehrenreich
ERETZ HEMDAH 5 Ha-Mem Gimmel St. P.O.B 36236 Jerusalem 91360
Tel:  972-2-537-1485 Fax: 972-2-537-2696
Email: info@eretzhemdah.org    Web:www.eretzhemdah.org
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