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	Charitable Justice and Just Charity

As Hashem’s decision to destroy S’dom was nearly complete, He allowed Avraham to try to defend his neighbors and soften the pending Divine judgment against them. The Torah explains why Hashem saw it fit to involve Avraham in the matter. Avraham was one who commanded his household and descendents to “keep the way of Hashem to do charity and justice” (Bereishit 18:19). Let us investigate the nature of these attributes of doing charity and justice. 

We find the same combination of attributes in regard to King David. “David would do justice and charity for all of his nation” (Shmuel II, 8:15). The gemara (Sanhedrin 6b) is puzzled by this combination, asking that where there is judgment, there is no charity, and where there is charity, there is no judgment. The gemara answers that the pasuk refers to judgment that employs compromise. Thus, the desire for compromise tempers the judgment process.

If we compare the p’sukim regarding Avraham and David, we will find a small, but perhaps significant difference. Regarding Avraham, the order is: charity first and justice second. In contrast, regarding David, justice precedes charity. In the few dozen places in Tanach where the combination appears, usually in regard to the behavior expected of a G-d fearing person, justice almost always comes first, following the David model. One of the notable exceptions is where the subject of the pasuk is Hashem. Hashem is described as, “He loves charity and justice; the kindness of Hashem fills the world” (Tehillim 33:5). (This pasuk is apparently the basis of the beracha, “melech ohev tzedakah u’mishpat.”) Indeed, Avraham is described as keeping the way of Hashem, which puts charity before judgment.

Let us now try to put the matter in perspective. David served as king and was required to judge between one person and another. His job was thus to make just decisions, which reflected the truth as to who deserved what. Even within this context, he realized the importance of having an element of charity (if the sides agreed) to make the judgment more palatable to the litigants and increase peaceful relations. Regarding Hashem and His “disciple,” Avraham, the idea is to do charity whenever possible. However, if one were to do only charity and not demand any accountability, the world would be out of control. Thus, the desire for charity must be tempered by an element of judgment.

S’dom and its surroundings had reached the point where judgment was needed to put an end to the spiraling moral deterioration. Hashem allowed Avraham to try to arrive at charity within a framework of justice. It is noteworthy that Avraham did not say, “They are without virtue, but please have mercy on them anyway.” Rather, he devised a judicial claim that it was unjust to destroy the cities if they contained a minimum of righteous inhabitants. When this claim proved untenable, even the charitable Avraham had no recourse but to accept Divine justice as Hashem proposed.

P’ninat Mishpat - Canceling Publishing Contract Due to Breech of Contract- part II (based on Piskei Din Rabbani’im, vol. VI, pp. 116-131)
Case: An author made a binding agreement with a publisher. The publisher received the right to sell the book and was required to pay royalties to the author as editions were published. The publisher was far behind in his payments, citing large debt. The author died, and his inheritors want to nullify the contract because it was breeched or to use the book’s rights as a means of payment. [Last week, we showed that the author was unable to cancel the agreement. Now, we will address whether the agreement obligates the inheritors.]

Ruling: The Rambam (Sh’luchin V’Shutfin 5:11) rules: “One of the partners or those involved in an investment who died, the partnership or the investment is null even though they made a provision that it was for a set amount of time, for the money already went into the domain of the inheritors.” The Shulchan Aruch and Rama (Choshen Mishpat 176:19) accept this opinion. The S’ma (ad loc.: 3) explains that the live partner can claim that he agreed to the partnership only with the father, whom he liked working with for whatever reason, not with the inheritors. He continues that the inheritors can also claim that only their predecessor agreed to work with the live partner, but they do not want to. Other, authoritative Acharonim corroborate this approach. 

There seems to be reason to distinguish between the case of partners and our case. Here, there isn’t an ongoing relationship. Rather, the publisher obtained the rights to publish and distribute the book and pay the author or his inheritors. However, we must examine the following discussion. Rishonim ask on the aforementioned halacha from the gemara (Ketubot 34b). The gemara says that if one lends a cow to his friend for a certain amount of time and then dies, the borrower can use the cow for the allotted time. This seems to contradict our rule that financial relationships end with the death of one party. The Beit Yosef (CM 176) cites the following answer. One must distinguish between a case of one who only has to watch the object on the inheritors’ behalf and one where the inheritors’ money is invested in the hands of someone whom they did not chose. The latter requires greater trust. Our case seems more similar to that of an investor, as the publisher has to do his job efficiently in order for it to be fully profitable for the author and his family.

However, in the final analysis, the sources indicate that the main distinction is as follows. When one acquires rights, whether permanently or for a given time, the recipient can use those rights even after the death of the one who authorized the deal. When the agreement only creates a working financial arrangement, the inheritors can cause the arrangement to cease. In the case of the publishing agreement, it is considered that the publisher acquired rights and the inheritors cannot cancel the agreement.


	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Words of Memorial for Harav A. Y. Kook- 5720 (’60)- part I (from Dabar Lador, pp. 40-43)

The gemara (Avoda Zara 19a) learns an important concept from the pasuk, “But rather in the Torah of Hashem is his desire and in his Torah he meditates day and night” (Tehillim 1:2). The gemara understands the second part of the pasuk as referring to man’s Torah, not Hashem’s. That is because that which started as Hashem’s Torah becomes man’s Torah after he studies it. 

The midrash (Mechilta 15:1) learns a similar way regarding Moshe Rabbeinu. The pasuk (Malachi 3:22) says: “Remember the Torah of My servant, Moshe.” The midrash asks that it is Hashem’s Torah, as the pasuk says: “Hashem’s Torah is perfect” (Tehillim 19:8). It explains that since Moshe gave his soul for the Torah, it is called after him. The midrash is difficult. Why does it need a pasuk in Tehillim to prove the obvious, that the Torah is Hashem’s? Why does the fact that one gave his soul for Torah make it appropriate to say that it is his, if it really isn’t?

We can answer these questions based on Rav Kook’s words in Orot Hatorah (1:1) regarding Torah Sheb’al Peh (the Oral Law): “We sense that the nation’s spirit, which is connected to the light of the Torah of truth like a flame to its coals, is that which caused through its character that Torah Sheb’al Peh was created in its special form. Certainly, the Torah of the person is included in the Torah of Hashem… ‘even the innovation that an experienced student is destined to arrive at… was said to Moshe at Sinai.’”

These words mean the following. Torah Sheb’al Peh is the Torah as it is seen by means of the unique soul, manner of thinking, and manner of feeling of he who learns it. Torah personalities who clarified the halacha poured their personalities into the Torah Sheb’al Peh and took part in bringing it to its present form and thus “signed it with their seal.” It is not by chance that Torah Sheb’al Peh was designed to be oral (see Gittin 60b). This is an expression of its connection to Bnei Yisrael and to the individual, with all of his facets and his way of thinking, which help shape the halacha. 

On one hand, we have an innovation of an experienced student. On the other hand, Moshe foresaw it, as “it is impossible that this flow of life (the Torah idea) escaped [him].” In its hidden form, everything is in the Torah. The characteristics of the human soul constitute a sort of potential Torah. As Rav Kook wrote, “Torah Sheb’al Peh rests in the essential character of the nation.” This is not the crossbreeding of unconnected factors but the internal germination of complementary factors that actualize the hidden potential of each (the Torah and the soul). However, this can only happen if one gives his soul to Torah study. If he is willing to give everything to understand the Torah and follow it without limit, then the light of Torah can be captured by the light of the soul and vice versa. That is what Chazal meant that the Torah can relate to the person as being his. When he is of the Torah, the Torah is of him. That which for us is Torah Sheb’al Peh, was part of the Torah that Moshe received.

When memorializing Rav Kook, we should speak about his Torah, not about episodes he was involved in. Individual, personal episodes are linked to the circumstances of the times and may no longer have the same meaning. That which was like a prophecy that was needed only at its time does not add as much as something which impacts on life. We will memorialize through his Torah thoughts, which reflect his special essence, as one with a unique approach and Torah. From one perspective, they were given at Sinai; from another perspective, they appear to be totally new.

Next week we will take a  glimpse at some of Rav Kook’s philosophical ideas.


	
	Ask the Rabbi

Question: Toward the end of a snack, I decide to stop eating after one more cookie and change my mind later. Do I need to make a new beracha before continuing to eat?

Answer: Intention regarding what one plans to eat affects the need for additional berachot in two different ways at two different points of the eating process. After discussing the principles of each (without getting into much details), we will see where your case fits in.

Intention at the beginning of the eating- If when one recites a beracha, he has in mind to eat several foods, the beracha covers other foods of the same beracha, including those that are not before him or which he has no specific plans to eat (Shulchan Aruch, Orach Chayim 206:5). If one intends at the time of the beracha to eat only a certain food or foods, then he needs a new beracha before eating other foods, even of the same beracha (Mishna Berura 206:20). When one does not give the matter thought, according to most poskim, one does not make a new beracha. This is because we assume that the standard situation is that the extent of one’s eating is open-ended (ibid.). However, the Rama (ad loc.) says that to remove doubt, it is best for a person to have in mind to cover with his beracha everything that may come his way.

Intention at the end of eating- The gemara in different places discusses situations that end a meal: 1) Removal of the tray/table from which a person was eating (Berachot 42a); 2) Rinsing one’s hands with mayim acharonim (water used before Birkat Hamazone) (ibid.); 3) Announcing that the group is ready to recite Birkat Hamazone (Pesachim 103b). In the third case, the gemara uses a phrase that is the heart of the issue, namely hesech hada’at (removal of thought). By performing an action that indicates that he is preparing for the berachot that follow eating, he shows that he has removed his mind from the eating that was included in the original beracha. Thus, to continue eating, he requires a new beracha. (Discussion as to whether he can eat before reciting Birkat Hamazone is beyond our present scope.) The Mishna Berura (179:3, based on the Rambam, Berachot 4:7) says that a clear thought that one has finished eating constitutes a hesech hada’at without verbalizing that he plans to bentch. Some Rishonim (see Shulchan Aruch OC 197:1) distinguish between the type of eating one was doing. If one was drinking (or having a snack- Shulchan Aruch Harav, Seder Birkat Hanehenin 5:1) then verbal or mental hesech hada’at is effective. If one was eating (a meal- ibid.), then only an action causes a break. The Biur Halacha (ad loc.) says that it is difficult to decide between the different opinions on the matter and urges one to avoid having mental hesech hada’at and then changing his mind during a meal.

Let us return to our case. If one were to decide to have a snack of one cookie, then the beracha would never have taken effect on other foods. However, once the intention was open-ended enough to apply to other foods, only positive hesech hada’at removes it. All of the poskim we have found discuss hesech hada’at from the perspective of the present (For example, see the language of the Rambam (ibid.) and the Mishna Berura (206:20).) In other words, one says to himself: “I no longer plan to eat,” which is equivalent to the actions of preparing for Birkat Hamazone. There is no halachic precedent for hesech hada’at on delay (i.e. “I hereby declare that after one more cookie, I will have stopped eating”). 

Thus, if you continue to think clearly after finishing the cookie that it was indeed the last one, then you have hesech hada’at at that time. As you are referring to a snack, you would need a beracha before eating more. However, if your resolve to stop eating wavers before finishing to eat, then you could continue eating without a new beracha. 
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