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	Fraternal Checks and Balances
This week’s parasha reminds us about the United Nations. Its symbol of a dove clutching an olive branch in its mouth is a sign of hope of global peace in the aftermath of previous tragedies. But the world seems to move more in the direction of factionalism than partnership. Can mankind exist without factionalism?

After the flood, Hashem made a covenant with the survivors that there would never again be a flood to destroy all of civilization. Commentaries wonder what the logic of such a promise is. If mankind’s behavior never warrants its destruction, then how could have Hashem brought on the mabul (flood) in the first place? And if mankind can deserve destruction, then why would Hashem promise not to give the proper punishment?

The Akeidat Yitzchak explains what changed after the mabul with an interesting thesis. The world before the flood deteriorated to a degree that demonstrated that it knew no limits or fears. Hashem could not allow it to continue that way. When ridding the world of the people and other vestiges of its decadence, He also introduced a concept that burrowed deep into the psyche of all future generations. The world was vulnerable to destruction if Hashem ruled that they deserved it. Paradoxically, even after Hashem promised not to bring on such massive destruction again, mankind internalized that it had to limit its corruption.

A further point that the Akeidat Yitzchak raises on behalf of the post-flood world is the fact that it was broken up into three groupings, according to the three sons of Noach. This, he says, ensures that even when one faction deteriorates dangerously in a certain direction, the others will not join in the same sins. They sin differently and separately, thus ensuring that the world will not fall to one great tragedy. (He explains the story of the Tower of Bavel in a way that it does not disprove his thesis about non-cooperation.)

Our modern, world community is impressively diligent in applying the lessons of the flood. Besides highlighting the flood with the UN’s symbol, we see that factionalism can still be broken up into threes, in a modern way. There are “three worlds” of socio-political groupings. Three major, monotheistic religions have been competing and fighting for the last millennium at least, with no sight of a let up. When one faction slips morally in a certain area, the other factions are there to remind it how it should be acting. (The criticizing faction may have been guilty of the same crime a few years before, but it enjoys showing how at the moment it is clean of the violation.) The United Nations is a great failure at creating world brotherhood and displaying moral consistency. However, the national infighting that skews so much of what goes on may have a part in the world’s fraternal checks and balances. This, paradoxically, according to the Akeidat Yitzchak, may help ensure that the world deserves escaping total destruction.

P’ninat Mishpat -Claim That an Out-Of-Court Settlement Was Done Under Duress (based on Piskei Din Rabbaniim- vol. IV, pp. 282-288) 

Case: The plaintiff (=pl) and the defendant (=def) jointly owned a store. After quarrels erupted, they signed an agreement to end the partnership and settle claims, with def paying pl 20,000 lira, for which a bank guaranteed note was given. Pl has new claims and says that he signed the agreement under duress, as he feared difficulty in receiving the proper amount of money for his share or that he would receive payment after the funds would lose much of their value.

Ruling: The Shulchan Aruch (CM 205: 1,2) rules that in order to void a sale based on the claim that it was done under duress, one must have made a moda’ah (announcement of intention) prior to the sale in front of two witnesses and prove that there was duress. In regard to a present or the unilateral relinquishing of rights, a moda’ah is sufficient without proof of duress. The Netivot Hamishpat (ad loc.) states that regarding a present, proof of duress is also sufficient without a moda’ah.

The Shulchan Aruch (ibid.:3) says that a p’shara (financial compromise) is like a sale in this regard. However, this seems to contradict the Shulchan Aruch CM 12:11. There he writes that if one was intimidated into a p’shara, he can back out even if moda’ot were nullified, indicating that p’shara is treated like a present. A few distinctions are given to remove the contradiction: 1) The former source indicates only that proof of the duress is needed, not that p’shara requires a moda’ah. 2) When the outcome of a possible din Torah is not clear, the p’shara is like a sale because one gains something positive from his agreement. The latter source refers to a case where he would have certainly won, and therefore he can freely back out of the p’shara. 3) The latter source, which says that one can back out, refers to a case where the money to be received from the p’shara did not yet arrive.

In our case, pl admits that his legal prospects were not assured. Furthermore, he received his part of the money more quickly than through a normal breakup of a partnership. This is because we would have to determine how quickly it is equitable to expect the remaining partner to liquidate assets that were invested for the long term (see Aruch Hashulchan, CM 176:46). Pl thus gained from the p’shara, and he should need a moda’ah to back out. Even according to the first answer above, that it is sufficient to prove duress in order to back out, pl has not done so sufficiently. Pl claims that the p’shara should be reversible, because on part of the sum, he received only a promissory note, rather than cash. However, since it is standard business practice to view a bank guaranteed note as the equivalent of payment, this is not an issue, and certainly when part of the money was already paid.

Thus, since pl benefited from the p’shara, he cannot back out of it unless he made a moda’ah and can prove sufficient duress.



	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

The Eyes and Heart of Israel– Eulogy for Rav Tzvi Yehuda Kook (from Dabar L’dor, pp. 93-94)

“The joy of our heart has ceased; our dance has turned into mourning. The crown of our head has fallen. Woe to us, for we have sinned” (Eicha 5: 15-16). During this month of increased happiness and on the day of joy (Purim), our teacher and leader has died. “For the Jews, there was light and happiness.” Says the gemara in Megilla: “Light is Torah.” Chazal also say that at the time of Purim, Bnei Yisrael accepted the Torah a second time, this time willingly. On this day, the Torah was removed from its case. The crown of our head fell with the removal from our midst of the man of the Torah and the Land, the Torah in its natural place of life.

At the time of Purim, the people saw that it is not possible to survive without the Torah. They also realized that Judaism is incomplete when we are still slaves of Achashverosh.  For that reason, we do not recite Hallel on Purim. They knew that the salvation from death to life was not the full redemption and that there was a need to return to Eretz Yisrael in order to have that redemption. Woe to us that we have lost the man of the Torah and the Land, the man who dreamt about the captives of the Jewish nation, who felt their pain and who rejoiced in their reemergence as a nation.

Chazal tell us that when Ya’akov Avinu died, the eyes of Israel were sealed shut. There are people who, Heaven forbid, are missing eyes and people who are missing a heart. Some people have a heart and eyes. But our rav was one of the very select few whose entire being was eye and heart. His eye was not a regular eye but rather an eye that saw far and saw into the depth of the heart. This is because our teacher’s eye was nourished from the internal part of the heart. It was an eye that saw the good in Israel, that did not see its iniquity, the eye of one who loved every Jew. It was that of one who continued the legacy of his father, the Rav z.t.l., who nurtured the generation which began to return and build the Land. 

Our rav had the status of the eyes and heart of the nation of Israel. He almost was not a person. He did not have a house, or any privacy. He was nothing but eyes and heart. He gave to his nation his whole heart, and with his eyes, he appraised the path toward the resurrection of the nation, in all of its manifestations. When he felt the need, he would point things out, and when he observed a straying from the path, he would rebuke. This is because these actions came from the heart of one who felt the pain of Bnei Yisrael and loved them totally. His selfless dedication was not a one-time phenomenon but was an ongoing state throughout his life. The Rabbis say that had the king continuously tortured Chanaya, Mishael, and Azarya, they would have bowed down to the idol. This is because it is very hard to persevere with selfless dedication, which allows for not even a moment of worrying about oneself.

When Avraham Avinu died, the leaders of that generation lined up and said: “Woe is the world that has lost its leader, woe to the ship that has lost its captain” (Bava Batra 91a). There is a halachic distinction between a watchman who loses an object and one who has it stolen from him. He who loses an object is close to one who is negligent in watching it. Indeed, we lost a leader in a way that we are close to negligent. The generation did not know how to properly appreciate that which its leader represented, did not realize the incredible power of character that dwelled within him and the sacrifice that he made for his nation. They did not grasp the Divine calling of the Divine Providence that he fulfilled with all of his being. It is dangerous for a ship to lose its navigational expert when the waters of violent sea are tossing it around. That is what we are experiencing, and we do not know what to do, but look to the heavens for guidance. Woe to us, for we have sinned.


	
	Ask the Rabbi

Question: I make crafts and would like to sell them at an upcoming fair. However, the fair will take place on Shabbat and Sunday. A non-Jew is willing to sell them both days on consignment for a percentage of the sales. May she do this for me on Shabbat?

Answer: In a situation where a non-Jew will conduct commercial activity that involves a Jew’s property on Shabbat, we have to ask a few questions. 1) Is the non-Jew working on the Jew’s behalf or on his own? 2) Does the arrangement appear to the public to be one that is forbidden on Shabbat (marit ayin)? 3) Is the Jew improperly receiving financial benefit from work done on Shabbat?

Work on the Jew’s behalf- The main distinction that determines whether a non-Jew’s activity with a Jew’s property is permitted or forbidden is as follows (see Shulchan Aruch, Orach Chayim 243:1-2 and more). If a Jew pays a non-Jew to do work on the basis of time (per month, day, hour, etc.) his work is considered on the Jew’s behalf and forbidden. The salary is the impetus to follow the Jew’s explicit or implicit directives. In contrast, if the non-Jew is paid by the job (katzatz), then we say that he is working on his own behalf in order to receive a share of benefit from his work and is permitted.

In your case, where the seller at the fair works for a percentage of the sales, she benefits directly from the sales. Thus, she would be working on her own behalf, not yours, even if you would benefit more than she. However, a problem remains. The Shulchan Aruch and Rama (OC 307:4) say, respectively, that one cannot give a non-Jew money to buy or merchandise to sell if he tells him to do so on Shabbat, even in a case of katzatz (see Mishna Berura 307:14).

Is your case like one of telling to sell on Shabbat? On one hand, you could refrain from telling her to sell on Shabbat. Although both of you would like her to sell on Shabbat, we can still say that she does so for her own gain. On the other hand, this may be a more severe case than those of the Shulchan Aruch and Rama. There, it sounds like there are a set number of items to be bought or sold. Thus, it is likely possible for the non-Jew to buy or sell them without doing so on Shabbat. The choice to do so on Shabbat is his. However, if it is unfeasible to sell all of the merchandise without selling on Shabbat, then it is arguably like telling him to sell on Shabbat. The Magen Avraham (307:4) addresses a similar case. He says that one may not ask a non-Jew to buy something for him when the market day, which is the only logical time to obtain the object, is only on Shabbat. 

In your case, it seems that you will meet the optimal scope of selling crafts only if the seller sells them for two days, including Shabbat. However, we have a strong indication that even when full profits can be met only with the help of the non-Jew’s work on Shabbat, the Jew can allow the non-Jew to work in a case of katzatz. A bathhouse was classically operated by workers who were paid by time. Therefore, due to marit ayin, it was forbidden for a Jewish-owned bathhouse to be operated on Shabbat by a non-Jew even for a percentage of the income from admission (Shulchan Aruch, OC 243:1). However, in a place where katzatz is the norm, this practice is permitted (ibid.:2). This case is parallel to yours, as Shabbat’s income cannot be made up on another day. We see that despite your desire that she sell on Shabbat and your gain from it, it is not considered like telling her to do so, if you do not require it of her. 

Marit Ayin- This is not a problem if either your product is not publicly traceable to you by its label or a known feature or it is standard that sellers at the fair work for a percentage of the sales.

Profits from Shabbat- As long as the seller gives you the money in a lump sum without singling out money that was made on Shabbat, this is not a problem  (Mishna Berura 245:8).

There are other possible ways to deal with these issues. However, we have sufficed to point out that under the normal circumstances we described, having a non-Jew sell the crafts for a percentage of the sales does not require special conditions.













_1047387061.bin

_1169383713

