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	“What’s the Rush?”

Upon arriving in Charan, Ya’akov engaged the shepherds at the well in conversation and ascertained that his cousin, Rachel, was coming with her flock to the well. In an apparent lack of manners, Yaakov commented: “There is much daytime left; it is still not the time to gather the flock; Give the flock to drink and lead them to graze” (Bereishit 29:7). The shepherds duly explained the rationale of gathering at the well and waiting until all arrived. Why did Yaakov feel compelled to rush the locals, and why did the Torah find it significant enough to expend a few p’sukim to describe?

There are a few interesting possibilities. On a practical level, the Netziv explains that Yaakov wanted the shepherds to leave so that he could have a more private, first meeting with his cousin, later to be wife. There are midrashim that say that the wait at the well was a mystical reference to a future exile of his descendents, which Yaakov was working to somehow shorten. 

However, let us concentrate on the straightforward explanation, which Rashi brings from Chazal. Yaakov was disturbed by what appeared as irresponsible laziness on the shepherds’ part. If they were hired hands, they were stealing their employers’ time; if they were self-employed, then they were plain lazy. It is interesting that the Torah does not mention Yaakov’s zealousness when dealing with the likes of the treacherous and deceitful Eisav and Lavan. Yet, a lack of respect for the value of time “set him off.”

This attribute of Yaakov is particularly poignant in light of our discussion of last week. As opposed to his brother, the hunter, Yaakov spent his time in the tents of Torah. He did not lounge around, but studied to an unusually intense and demanding degree (see Rashi to 28:11). However, he did not occupy himself with life outside the tent. This could be for one of two reasons. Yaakov could have adopted a philosophy that matters outside the tent of Torah are inconsequential. The longer he spent in the Torah’s light, the more he would have realized the lack of other matters’ value. On the other hand, he could have adopted a philosophy that other areas of endeavor were of value and to be taken seriously. The Torah was worth so much to him, not because nothing else counted, but because Torah counted more. To the contrary, Torah needed to prepare him to correctly and ethically do everything in his life.

The “proof in the pudding” was when Yaakov left the tent. For all of those years, he had studied how, among other things, to respect time’s value, most certainly including in the work place. The fact that he reacted to the apparent lack of workers’ dedication shows that work outside the tent was a value and that doing it ethically was critical. Yaakov did not only make demands on others. He demonstrated exemplary dedication to his job, tending to Lavan’s flock, despite the fact that he had an excuse to get even with Lavan (see 31: 38-42). This is but one lesson to learn from the “choice of the patriarchs.” 

P’ninat Mishpat - The Requirement to Disclose the Details of a Claim (from Piskei Din Rabbaniim, vol. XIX, pp. 337-343)

Case: The plaintiff summoned the defendant to beit din with a description of the reason for the summons and the amount of money he was demanding. The defendant said that he is willing to sign an arbitration agreement (needed to give beit din jurisdiction) only if the plaintiff presents him with further details about the alleged evidence against him. 

Ruling: The Shach (CM 11:1) cites the Be’er Sheva who says that the defendant cannot make the plaintiff divulge the particulars of the subject of the adjudication. The rationale is that if the defendant gets too much information, it gives him the opportunity to prepare a fallacious defense. He supports this claim with the language of the gemara (Bava Batra 31a) that “one is used to not uncovering his claims out of court.”

The Shach argues, saying that it is unfair to withhold basic details from the defendant. The defendant can claim that if he would know what the claim is about, he might decide to concede and spare himself from going to beit din. Later Acharonim have identified the loss of going to beit din from which the defendant may want to protect himself in a few areas: monetary expenses related to the hearing; the uncomfortable nature of being a defendant in court; and the tarnishing of his reputation, as one who is sued in court. The Shvut Yaakov concurs with the Be’er Sheva, stating that he could always just show up in court to hear the charges and concede if he wants at that point; if he is embarrassed, he can appoint a representative. The Zichron Yosef says that the Shvut Yaakov would agree with the Shach when there are expenses stemming from going to beit din, for example, if it were far away.

The gemara (Moed Katan 16a) states that the summons process includes mentioning the plaintiff’s name. The Ritva (ad loc.) gives two reasons for specifying: 1) The defendant may decide to concede; 2) It gives him the opportunity to prepare his response. The Be’er Eisek infers from here that only the name is mentioned, but the particulars of the claim are not. However, the Birkei Yosef (ad loc.) says that this is the case only as a matter of course. However, if the defendant demands more information, we will respect his request. It is noteworthy that the Ritva raises a point that the Shach did not, namely, that the defendant has a right to prepare a defense.

Regarding halacha, most poskim accept the Shach’s opinion. However, it is apparent from the Shach that the defendant has a right to receive detailed information only about the claim. He has no rights to uncover the arguments in the plaintiff’s favor. Here, the right of the plaintiff to prevent the defendant from preparing lies has precedence. However, in this case, where the specifics of the basic claim have been spelled out, the defendant must submit to beit din without any further conditions.



	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Violating Shabbat to Facilitate Emigration From Russia- part II (from Chavot Binyamin, siman 14)

[Last week we saw a machloket between the Rashba and Tosafot as to whether one can violate Shabbat to save another from apostasy. The Taz and Magen Avraham said that we accept Tosafot’s approach (to allow it) in a case where the seized person’s violations are expected to be life-long.]

How did the poskim extract from Tosafot that one can violate even Shabbat to save another? After all, Tosafot referred to violating the “light” aveira of releasing a slave. One can suggest that as long as the violation being obverted is greater than the one that is being violated, we make no further distinctions. Even so, what is the source to allow one to perform an aveira that he was not personally forced into?

The Magen Avraham (=MA) (306:29) hints at a gemara that answers the questions. The gemara (Yoma 85b) searches for a source that one can violate Shabbat to save his or another’s life. R. Shimon ben Menasya deduces from one of the p’sukim about keeping Shabbat that it is worthwhile to violate one Shabbat to enable Shabbat to be kept many times. The Magen Avraham understands this as a general rule that one should violate an aveira if it is necessary to enable a qualitatively greater fulfillment of mitzvot by himself or another. It is interesting that his source is the same as that of violating a prohibition to save a life (pikuach nefesh). The Taz (306:5) says that this spiritual salvation from continuous sin is no less important than saving a life, and that is what justifies violating commandments. 

Let us identify practical differences between the Taz and MA. According to the Taz, the allowance to compromise a certain commandment for a spiritual need shares parameters with the laws of pikuach nefesh. Thus, even though the Rama (OC 328:10) does not allow violating Shabbat to save one’s friend from great sin, it is because the friend will not be culpable because he was forced to sin. The MA argues on the distinction based on culpability and says that the distinction is between a one-time violation and recurring ones. Only in the latter case is it religiously worthwhile to violate the “smaller” aveira. 

Another difference between the two poskim is in a case where the victim was responsible for his/her own predicament. The MA says that we allow one to save another from a bigger sin only when he is not to blame. However, according to the Taz, that the spiritual danger is tantamount to saving his life, we must save him if he was negligent. (We violate Shabbat to save someone from death unless he endangered his life through attempted suicide, not simply negligence.)

Why does the Rashba not deduce from the aforementioned gemara that one can violate Shabbat to save another from a life of sin? The gemara brought several potential sources that one can violate Shabbat to save a life, including the aforementioned. However, the gemara concludes that only Shmuel’s source cannot be deflected. Shmuel learns from “and you shall live by them” (Vayikra 18:5) that the mitzvot of the Torah are fundamentally to bring life, not death. Rishonim dispute, whether given Shnuel’s source to violate Shabbat to save a life, we still accept the concept that it is worthwhile to violate one Shabbat to enable Shabbat to be kept many times. The Sh’iltot says that it is still true and, therefore, one can violate Shabbat to save the life of a fetus, because of its potential to keep Shabbat in the future. (A fetus is not considered a full life.) The Rosh brings those who say that we cannot violate Shabbat based on hopes for the future. The Taz says that in light of all the sources, religious lifesaving is like any other lifesaving and is attempted at almost any cost even when there was negligence and there is doubt about its prospects. The MA, who is based on the rules of preference, says that in order to do violate an aveira in the process, there must be a lack of negligence and there should be confidence that the steps are needed and will succeed.


	
	Ask the Rabbi

Question: I was teaching the laws of meat and milk, including that one who is within six hours of eating meat should not eat pareve at a table with those eating milk without a reminder in place. One of the students asked if sitting around in a kumzitz where there are milchig refreshments on nearby tables is considered eating at one table. 

Answer: [We orally received more information regarding this question, enabling us to discuss the background of the matter with the fine, young teacher. The class was learning from a sefer in English, written, to a great extent, for yeshiva students who are new to preparing food. The students were primarily from “Modern Orthodox homes.”] 

Although the question is a perceptive one, excuse us that we want to concentrate on the assumption that introduces it and the phenomenon of which it is representative. 

The mishna and gemara (Chulin 103b-104b) gives instructions to avoid accidental eating of milk and meat together. One step is that one who is eating cheese should not bring meat, including poultry, to the table. The gemara is bothered that, if, as we rule, poultry with milk is forbidden only rabbinically, this is a gezeira l’gezeira (an injunction on an injunction). In other words, the mistake that the Rabbis’ legislation is intended to avoid is itself only a rabbinic prohibition. As a rule, this is an improper injunction. The gemara, after pointing out that there is a Torah prohibition only when the milk and meat have been cooked together, concludes that without a gezeira, one might come to mix the two in a boiling pot on the table. Therefore, the gezeira is “legal.”

Several Acharonim cite the Beit Yaakov, who extends (as you read) the aforementioned gezeira to one who is not eating meat now but did so within six hours and thus may not yet eat milk products. Most of those who cite this opinion reject it (see a summary of the opinions in Darkei Teshuva, YD 88:16 and Badei Hashulchan, Biurim to YD 88:1). The most prominent of those who reject the stringency (chumra) is the Pri Megadim (YD 88, MZ 2), who cryptically makes the following points that strike a strong chord for us. One is that the gemara was concerned that the gezeira regulating people eating milk and meat at one table at the same time was over-extended. It finally constructed a case where one might violate a Torah law. However, in the case at hand, meat is not present. Rather Chazal extended the prohibition of eating meat and milk that were cooked together to waiting six hours (according to the most stringent opinion) after meat. We have no right to extend the gezeira even further than the gemara and Shulchan Aruch spell out.

The Pri Megadim and others make a general point, which it is crucial to teach your students. He writes: “I have not seen people being careful about this.” What difference do regular people make in the face of the scholarly opinions of the Pri Megadim and Beit Yaakov? The answer is that the great majority of halachic authorities have taken the minhag ha’olam (common practice) very seriously when determining halacha. You, we, and your students have grown up in observant homes and have visited many others. I daresay that few have even heard of this chumra. Now, if a consensus of sources indicates that a minhag ha’olam appears to violate a Torah law, it is a serious matter, requiring rabbinic guidance. In this case, most poskim reject the chumra, and the worst-case scenario is on an extended Rabbinic prohibition. In our opinion, the author of the sefer erred in his ruling. Perhaps, he intended the sefer for those who believe in adopting every chumra they can find. However, you are teaching a group that was not brought up to do so. It is complex enough (requiring its own discussion) to deal with cases where they learn that their parents have clearly been acting incorrectly. A teacher’s experience and sensitivity should help determine what is a chumra that cannot be accepted at face value, even if it is in print. If one is not sure, he should ask, rather than assume that he and many others have been doing the wrong thing.
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