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	Parashat  Ki Teitzei                                                  9 Elul 5766

       

	
	This week:


	
	•  When an Enemy Turns Into a Brother - A Glimpse from the Parasha 
•  A mistake in the sefer Torah during the laining (reading) - Ask the Rabbi
•  Excerpts from a Eulogy on Rav Kook’s 50th Yahrtzeit - from the works of Rav Yisraeli zt”l
• Dissolving a Business with a Condition of No Future Competition - from the world of Jewish jurisprudence
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	When an Enemy Turns Into a Brother
Harav Yosef Carmel

An important exegetical thesis, which we have employed in the past, emanated from the “beit midrash” of the Gra. That is, that linguistic changes in parallel sections of the Torah may hint at spiritual changes in the people involved. In this regard, it is important to note major road marks in the status of mankind and the Jewish people throughout history. Mankind was in an ideal state before Adam’s sin, which caused its spiritual level to plummet. As they received the Torah, Bnei Yisrael were able to recover much of the loss and return to the level of mankind before the sin. However, they backtracked significantly due to the sin of the Golden Calf. In the past, we demonstrated how the sections of the Torah that refer to the Mishkan before and after the sin differ as a result. We will now demonstrate such a phenomenon in regard to a mitzva from our parasha.

In Parashat Mishpatim, which took place before the Golden Calf, the Torah deals with the mitzva to help someone by returning his lost object or dealing with his overloaded donkey. Therein, the Torah refers to the recipient of the help as the helper’s enemy (Shemot 23:4-5). In contrast, when these concepts are repeated in our parasha, they are consistently described as brothers (Devarim 22: 1-4). How could the Torah refer to a relationship of enmity when it warns elsewhere not to hate one’s compatriot (Vayikra 19: 17-18)? Why is there a difference in this regard between the two sections? 

The gemara (Bava Metzia 32b) says that it is preferable to help an enemy load than to help a friend unload his animal (despite concern for the overburdened animal). The reason is to help work on overcoming the tendency toward animosity. We see then why the Torah mentioned an enemy; however, problems remain. Ba’alei Tosafot (Pesachim 113b) ask: if the enemy’s actions make him fit to be hated, why should one try to overcome his hatred, and if he should not be hated, why is the hatred treated as a normal thing? They answer that his legitimate hatred will be sensed and mirrored by his counterpart. Therefore it is important to prevent the hatred from growing on both sides. (Rav Tzvi Yehuda Kook urged applying this concept to relations between religious and secular Jews.)

The Meshech Chuchma says that the earlier reference to these mitzvot was said at the time that Bnei Yisrael were on their highest level. At that time, one was allowed to hate a sinner for his inexcusable departure from the norm of the time. After the Golden Calf, everyone’s level went down, and one could not view his fellow as an evil person who was fit to be hated. After all, the potential hater himself is also not such a tzaddik. Rather, the Torah wants everyone to concentrate on the element of brotherhood.

Let us try to internalize the message of brotherhood even if there are grounds to criticize our counterpart and not jump to the conclusion that our brothers are sinners.
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	Question: What do we do if we find a mistake in the sefer Torah during the laining (reading)?
Answer: Many problematic mistakes that once existed in sifrei Torah have been caught by computer checks, which every shul should try to arrange. The halachot of when fading or cracking letters ruin a sefer Torah even bedieved are well beyond our scope (see Shulchan Aruch, Orach Chayim 143). 

There are four main approaches to deal with the case where a sefer Torah is discovered to be pasul during laining. The simplest opinion, held by most Rishonim, is that all the laining to that point was worthless (Beit Yosef, OC 143 in the name of the Rashba, Rosh, and others). Thus, we would return to the beginning of the parasha with all of its aliyot. However, this opinion is rarely followed these days, and the reason begins with the Rambam.

The Rambam (Shut, 294) says that the beracha recited during an aliyah read from a sefer Torah pasul is valid because the main mitzva is to read the Torah’s content, not to read from a kosher sefer Torah. The Rambam even allowed a place with only a sefer Torah pasul to read from it with berachot. We do not accept this ruling (Shulchan Aruch ibid.:3), and there are even indications that the Rambam retracted it (see Rambam, Sefer Torah 10:1). However, all the accepted opinions rely on his approach to a certain degree regarding situations of bedieved.

The Shulchan Aruch (ibid.:4, based on the Mahari Bei Rav) rules that whatever was read before the mistake was discovered is valid, bedieved. However, if this occurs in the middle of an aliyah, we finish the aliyah (including at least three p’sukim- Mishna Berura 143:18) from a kosher sefer Torah before the oleh makes the concluding beracha. Otherwise, we would be relying on the sefer Torah, l’chatchila. Sephardim and a few Ashkenazic communities follow this ruling.

The Mordechai (Megilla, 793) objects to taking out a new sefer Torah in the middle of an aliyah. He proves from the gemara (Yoma 70a) that when switching sefrei Torah in the middle, a new beracha is needed, but this is unnecessary according to the approach that the reading from a sefer Torah pasul is valid. Therefore, he instructs to finish the aliyah, if possible, at the point of discovery and recite the concluding beracha on that which was read. If we cannot end the aliyah there (e.g., we did not read three p’sukim or it is too close to a break in the Torah text), we continue reading from the sefer Torah pasul until we can stop. Some important Ashkenazic poskim say that this is the correct and prevalent minhag (see the Magen Avraham (143:4), Sha’arei Ephrayim (5:2), and Aruch Hashulchan (143:5)).

The third major minhag is based on the Rama’s (143:4) compromise between the Mahari Bei Rav and the Mordechai. It is best to stop where the mistake is revealed, like the Mordechai says. However, if we did not yet read three p’sukim and thus cannot end the aliyah, we take out a kosher sefer Torah and read from it without making a beracha before continuing (Mishna Berura 143:22). If three p’sukim were read, making a concluding beracha appropriate, but we cannot stop for another reason, there is a further machloket. The Pri Megadim says that here the Rama agrees with the Mordechai that it is better to read from the sefer Torah pasul until we can stop. However, the Mishna Berura (ibid.) says that here too the Rama instructs to continue reading from a kosher sefer Torah. Unless the minhag is different, one should follow the Rama (ibid.:23) and Mishna Berura.

We conclude with a few notes. Regarding a mistake uncovered in the last aliyah or beyond, Ashkenazic minhag is complicated (see ibid.). Also, validation bedieved applies to counting the previous aliyot toward the necessary seven as well, although having seven aliyot from a kosher sefer Torah may be preferable (ibid.:13). Finally, Ashkenazim return the sefer Torah pasul to the aron right away, whereas Sephardim leave it out until after kri’at hatorah.
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	Excerpts from a Eulogy on Rav Kook’s 50th Yahrtzeit

(from Dabar L’dor, pp. 54-59)

[This past Sunday was the yahrtzeit of the great kohen, Rav Avraham Yitzchak Kook.]

“For the lips of the kohen will preserve da’at (understanding) and Torah shall you seek from his mouth” (Malachi 2:7). Da’at is related to the ability to make distinctions (Yerushalmi, Berachot 5:2). That means that one can discern the internal points that distinguish between things that look the same.

“See, I am placing before you today a blessing and a curse” (Devarim 11:26). The midrash (Devarim Rabba 4) says: “At the time that Hashem said this at Sinai [it was said]: ‘From the mouth of Hashem will not come the bad and the good.’ Rather, the bad comes by itself on those who do bad and the good comes on those who do good.” Doesn’t saying that bad and good come by themselves minimize Divine Providence? Also, why is there a stress on the time the pasuk was said?

Like the rest of Sefer Devarim, this pasuk deals with the preparations to enter Eretz Yisrael, the Land referred to by the pasuk “Hashem seeks it; always His eyes are in it” (Devarim ibid.:12). Hashem is within the midst of the happenings there. He is there when listening to His words brings rain at the right times or the opposite, when we sit in the Land in security or the opposite … Hashem’s strong connection exists when the Land and the Nation of Israel join together. As the Kuzari illustrated with a parable, in order to have grapes grow, fertile land and a vine are not enough; rather, the vine must be planted in the ground. So too, only when Bnei Yisrael are in Eretz Yisrael, the Land becomes an embodiment of Divine Will. Then the good and the bad that result from people’s actions come naturally, as the midrash suggests.

“When a matter of judgment eludes you … and you shall go up to the kohen and to the judge who shall be in those days” (Devarim 17:8). Here too there is a new existence which emanates from the convergence of people and place: the kohen and judge together with the Beit Hamikdash, which has the sanctity of Eretz Yisrael, just on a higher level. Only when the kohen functions (meaning, that the Temple stands) is there judgment (Sanhedrin 52b). Only then does the ruling that emanates from the Sanhedrin have the special status of a final ruling for the Jewish People.  The intellect of the judge is insufficient if it is not connected to the sanctity of the kohen. The setting must be the place with the highest sanctity of Eretz Yisrael. It may look like any other Land, but to those who know how to distinguish, it is uniquely sacred.

Some say that we can create another Land of Israel in a different place if it is centered around scholars who are great enough. Then, they reason, it is unnecessary to move to Eretz Yisrael, certainly not when times are hard here. They do no understand the content of the Land, where the sanctity of the nation can merge with the sanctity of the nature of the Land and create a Divine revelation which is not possible elsewhere. Fulfillment of, “The nations of the land will see that the Name of Hashem is called upon you, and they will fear you” (Devarim 28:10) can occur only here. “Five of you will chase 100 and 100 will chase 10,000” (ibid.:8) can happen only here. A full appreciation of Hashem’s place in the world can be revealed only through a Jewish state in Eretz Yisrael following His commands.

These are all lessons that Rav Kook taught us. Eretz Yisraelis internal, not external. It is one whole existence; every part of the Land being in our hands has special significance. Rav Kook also was able to make distinctions. However, this was not only to see who and what are holy and who and what are not. Rather, he was able to discern the holy within that which seemed secular. He was able to teach the pioneers of the Land that even if they thought they were acting from a secular perspective, in fact they possessed a deeply rooted connection to the sanctity of the Land.
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	Dissolving a Business with a Condition of No Future Competition 

(based on Halacha Psuka, vol. 14 - A Condensation of a Psak from 

Piskei Din Rabbaniim, vol. III, pp. 336-345) 

Case: The plaintiff and defendant were partners in a kosher butcher store. At some point, they decided to dissolve their partnership, and the plaintiff bought out the defendant’s part. In that context, they drew up an agreement stating: “The side that left the partnership will be forbidden to open a butcher store in close proximity to the existing one.” Soon thereafter, the defendant’s son opened such a store nearby. He was funded by the defendant, who also worked in the store. Furthermore, the new store lowered prices significantly, which took away from the old store’s clientele. Eventually, the plaintiff sold his store to someone else. The plaintiff claims that their contract was breached and that the defendant should pay damages resulting from the opening of the new store. The defendant says that it was his son, not he, who opened the new store.

Ruling: Although the license for the new store was in the defendant’s son’s name, in practice a store which was opened with the defendant’s funding and with his active management of the store is considered his store.

The Shulchan Aruch (Choshen Mishpat 154:5) rules that a resident of an area may open a store to compete with an existing one. There are different opinions if this is permitted if the second store precludes the first one from making a living. However, in our case, the second store curtails profits but does not preclude having a viable business. 

The contract, as written, is not halachically binding. The S’ma (60:18) does say that one can obligate himself, not only in funds, but to do something on behalf of someone else. However, obligating oneself to not do something is certainly only a kinyan devarim (an obligation of words) and is not binding (Maharsdam 274). The Perach Mateh Aharon (13-14) says that the agreement of partners who divided a property not to build a wall in between that would steal light from the other’s yard is valid, for the division was made on that condition. However, it is evident from the Maharashdam that he does not agree. Therefore, our case would depend on that machloket.

Clearly, part of the value of a business is determined by the number of its customers it. Because the defendant did not keep his word, the store’s value declined. Considering the prospect, unknown to the plaintiff, that his store was about to be lowered in value, the plaintiff mistakenly bought the defendant’s portion of the store for too much money. Therefore, the defendant has to return money to compensate for the extra money he received. The amount is hard to determine, but since the sides agreed to adjudication even by compromise, an approximate settlement will be imposed.
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