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	This week:

	
	• Yirmiyahu – Feeling Destruction in his Genes - A Glimpse from the Parasha 
• Ma’aser kesafim on the net gain from selling a home  - Ask the Rabbi
• Notes for a Eulogy for Rav Kook on his 10th Yahrtzeit - from the works of Rav Yisraeli zt”l
• A Car That Broke Down on the Day of the Sale - from the world of Jewish jurisprudence
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	Yirmiyahu – Feeling Destruction in his Genes

Harav Yosef Carmel

We are in the midst of the three weeks in which we read haftarot which foretell doom to Bnei Yisrael at the end of the First Temple period. Two of these haftarot are taken from the warnings of Yirmiyahu, the prophet of the destruction of the First Temple.

Although in historical retrospect it is clear that Yirmiyahu was correct, many of the people of his time viewed him as a heretic. They viewed the Divine Presence in the Temple as a fact that could not be altered (see Yirmiyahu 7:4). As a matter of fact, some of Yirmiyahu’s opponents wanted to have him killed for his harsh words regarding the people and especially the Temple (see Yirmiyahu 26). There is indeed some truth to the claim that there is permanence to the Divine Presence at the Temple site. The midrash says that the western wall will never be destroyed (Bamidbar Rabba 11). Forgetting about the physical structure, the Rambam rules that one cannot enter the site when impure because “even in its destruction, its sanctity remains intact” (Beit Habechira 7:7).

On the other hand, some 150 years earlier the prophet, Micha, referred to the philosophy that the Temple was indestructible and attacked it strongly. “On Hashem they will lean, saying: ‘for Hashem is in our midst, evil will not befall us.’ Therefore, because of you Zion will be ploughed like a field and Jerusalem will be like heaps of rubble and the Temple Mount will be like stone heaps in the forest” (Micha 3: 11-12). Yirmiyahu had said that the Temple would be like Shiloh and the inhabitants of the city would be wiped out from it (Yirmiyahu 26:9). The “defense team” said that just as Micha had not been harmed, so should they allow Yirmiyahu the freedom to speak in Hashem’s Name (ibid.:18).

The historical precedent of Shiloh was a strong argument indeed. Shiloh had been the site not of the permanent structure of the Temple, but it was the site of the Mishkan (Tabernacle), the precursor to the Temple, which had indeed been destroyed. Let us pursue the comparison. The ones who had operated the Tabernacle at Shilo had been the descendants of Itamar, including Eili, under whose watch the Mishkan was destroyed. One of the members of Eili’s family, Evyatar, upon being banished by King Solomon, was sent home to Anatot (Melachim I, 2). As Yirmiyahu was also a kohen from Anatot hundreds of years later, it is likely that he too was from Eili’s family. There is a rabbinic tradition that the Tabernacle stood in Shiloh for 369 years (Tosefta, Zevachim 13:6). Yirmiyahu’s prophecy was said at the beginning of Yehoyakim’s reign. At that time, one can calculate that the Temple had been standing exactly 369 years. Yirmiyahu, based on his family tradition and the timing, was able to speak with a chilling force when he said the Temple would be destroyed like Shiloh, thus eliciting such a harsh reaction.
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	Question: If one buys a home for $100,000 and sells it 25 years later for $250,000, should he pay ma’aser kesafim on the net gain of $150,000 or can he subtract from the net gain for inflation, mortgage payments, improvements, or other matters? 
Answer: Few classical sources discuss this common matter these days. This can be explained by changes in economics. Our point of departure is that the sale of a home obligates one in ma’aser on the net gain, as Igrot Moshe, Yoreh Deah II, 114 assumes. However, some of the technicalities in arriving at the real net gain make it almost impossible to arrive at an exact figure.

Rav M. Feinstein (ibid.) deals with halacha’s outlook on inflation’s erosion of a currency’s value. There are complicated reasons that despite inflation, one who borrows $1,000 returns $1,000, and if he gives more, he violates the prohibition of ribbit. Regarding ma’aser kesafim, though, he said to adjust the price for inflation to determine the real gain. However, he felt that the government’s publicized Consumer Price Index (or madad) is not correct for our context; rather, we should consider only basic, not luxury items. In practice, the CPI may still be the most realistic tool people have access to.

Regarding a mortgage, it does indeed raise the expense of buying the home. However, a major component of that cost is due to the inflation component of the mortgage. Thus, if one took off for 25 years of inflation, he cannot also take off the full added payments of the mortgage. Presenting a mathematical system to deal with this is not practical in this forum. 

Certain taxes, home improvements and upkeep that are needed to maintain or raise the house’s resale value may also be deducted. However, much work done in a home over 25 years is more related to quality of life during those years than to the home’s resale and may not be deducted.

One could claim that the practice of ma’aser is not geared for the purchase and eventual sale of residential real estate, assuming the funds used to buy it were “after ma’aser.” When Chazal extended (by their understanding of p’sukim or rabbinic decree or advice) the concept of ma’aser from agricultural produce to include other earnings, they addressed primarily business dealings (see Tosafot, Ta’anit 9a). When one buys $1,000 of merchandise to sell it shortly for $1,500 that is commercial activity to create earnings and is obligated in ma’aser. When one uses earnings from which ma’aser was taken to buy a home to live in that is a matter of consumption not commerce, and he need not give further ma’aser if its price goes up. The question is whether selling it creates a new obligation. One could distinguish between one who bought real estate in order to sell at a profit and one who sells because he needs to change his home for some reason. The case to exempt is strongest when one needs all the proceeds to buy a new home. If two people swap homes, intuition dictates that neither would have to pay for the previous appreciation. It is not clear that is different from a case when one receives money but does so to enable him to pay for a new home.

The prevalent position (see, for example, She’eilat Ya’avetz I, 6) is that calculating ma’aser kesafim is only a proper minhag, not an outright obligation. This justifies being lenient regarding calculations and machlokot, especially if that was one’s stated intention when starting the practice. However, ma’aser kesafim is not a simple custom. Rather, it is the recommended, average level of fulfilling the mitzva of tzedakah (see Shulchan Aruch, YD 249:1). One should always want to give tzedakah generously. Cash flow issues often make it difficult, and the sale of a home may give one the opportunity to do so. It may also be a time that one realizes that his home purchase decades before was Divinely blessed and a good time to give significant contributions to those in need. Thus, the question of whether there is a formal obligation of ma’aser, which is anyway hard to calculate, is almost moot.
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	Notes for a Eulogy for Rav Kook on his 10th Yahrtzeit 
(from Dabar L’Dor pp. 30-32)

“They will go from strength to strength” (Tehillim 84:8). This is the description of tzaddikim, who do not have rest in this world or the next (Berachot 64a). Although self-elevation stops with death, the action one did during life lives on through its impact even after death. Indeed tzaddikim are greater in death than in life (Chulin 7b), for often a tzaddik’s greatness or his Torah is grasped and benefited from by others only posthumously.

Ten very harsh years have passed since Rav Kook’s death, starting with terrible attacks on the community in Israel and finishing with unspeakable atrocities that sapped the nation of its blood (the Holocaust). Having to bear these events without that great man’s presence demonstrated the loss of him from out midst. We have complaints about the world’s accepting our tragedy in silence. Yet, we feel guilt in our hearts that we too were not sufficiently shaken to the depths of our souls. How else could we go about our daily life after learning of the devastation? Part of the reason is that our leaders were unable to turn information into something that shakes us to our foundation. Who is there like Rav Kook, who was so connected to every single Jew, who was willing to give of his life to save a Jewish life, and who did not rest until he was able to open the deaf ears and hearts.

“When something will be beyond you … and you shall come to the kohanim” (Devarim 17:8-9) [Note- Rav Kook was a kohen]. Although regarding Torah, intellect determine matters, the soul should prepare the intellect. The urim v’tumim are connected to the choshen mishpat. So too Heavenly assistance is required to learn a sugya and arrive at a correct halachic decision. Rav Kook’s greatness was that the realms of emotion and intellect were intertwined within him, and truth was the essence of his life. This synthesis is especially critical in times like ours when we must solve issues at the heart of the life of the nation which lack explicit sources or guidelines to follow. We need Torah greats like Rav Kook, who knew to “combine the letters” and turn them into instructions for the individual and community to follow.

It was wonderful to see him, a man so full of contrasts: a man of the book and of action; a man of halacha and of homiletics; a man of stringencies and of leniencies; a man who was exacting and one who was full of mercy; a man of peace and of truth. These dichotomies existed because everything stemmed from one source, belief in a G-d who is both great and close. Hashem is so great that He includes everything lofty in the world; we are just tiny sparks from the “breath of his nostrils.” Yet, we believe in a G-d who is close to us and we to Him despite the gulf in level between us that cannot be spanned. This closeness cannot be erased, even if we are unaware of it or try to deny it.

“It (Torah) makes one greater and above all that exists” (Avot 6:2). It was Rav Kook’s unique talent to see events from above, from an eternal historical perspective. He also trained us to believe in ourselves, not out of haughtiness that negates others, but out a belief in the good and the Divine in each of us, which needs only to be uncovered. A song needs a certain consistency in order to be melodious. Rav Kook searched for that consistency in his interaction with people and in the Torah, the song of man to his Father in Heaven.

Rav Kook had a special affection for the youth, who were developing.  He believed in the spiritual progression of the Jewish nation, even if the progress is inconsistent and a step forward entails twists and turns on the path. He therefore saw the next generation as something better. He saw the reawakening of the latter generations toward Eretz Yisrael, despite the manner in which it manifested itself, as a step forward with twists. It was the step of the spirit of Israel breaking off the chains of exile and striving for full restitution… [the rest of the eulogy is missing].
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	A Car That Broke Down on the Day of the Sale 

(based on Halacha Psuka, vol. 10 - A Condensation of a Psak found on the 
“DinTora” Website) 
Case: The plaintiff bought a car from the defendant and paid for it. Several hours after the purchase, the car broke down. The cost of fixing it was 7,000 shekels, using new replacement parts. The plaintiff claims that the problem was pre-existing, but that the check did not uncover it because it concentrates on existing problems, not factors that are likely to cause it break down later. The plaintiff says that he spoke to the garage that fixed the car for the defendant a month before the sale and that they had said that the car had a “tired gear.” In practice, the plaintiff had the repairs done using used parts for 3,800 shekel. The plaintiff will accept 3,800 shekel as compensation and points out that the defendant can recover that money from the garage since the repair was under warranty. The defendant responded that the plaintiff was aware of the problem and had been offered a low price because of it. In any case, he says that the plaintiff can sue the garage who provided the guarantee. 

Ruling: The first question we will deal with is who needs to prove when the blemish that caused the damage existed. The Shulchan Aruch (Choshen Mishpat 232:16) rules that in a case where there is a question whether a blemish arose before or after the purchase, the burden of proof is on the one who is trying to extract money. In contrast, it says (ibid.:11) that regarding the question of an animal that was found with a blemish that makes it a treifa, the burden of proof is, as a rule, on the buyer (even if he did not yet pay). The distinction is that regarding the animal, there is a chazaka (a status quo) of fitness until we know otherwise. Beit din determined that regarding a used car, there is no chazaka of being fit. This is strengthened in this case by the account of the garage that the gear was susceptible prior to the sale. Therefore we assume that the cause of the break down was already in place at the time of the sale.

It is illogical to assume that one would agree to the existence of a blemish that would cause the car to break down on the day of the sale. Therefore, the defendant is obligated to pay to fix the car.

The final issue is who is required to trouble himself to try to extract payment from the garage. The guarantee was given to the defendant but now the defendant owes the money that is related to that obligation to the plaintiff. There is a concept of shibuda d’Rabbi Natan, which means that if Reuven owes Shimon and Shimon owes Levi, Levi can extract payment from Reuven (Ketubot 19a). However, that does not mean that Levi cannot demand payment from Shimon. Therefore, in this case, the plaintiff can demand compensation from the defendant, and it is the defendant’s prerogative to try to receive compensation for himself from the garage.
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