	This edition of Hemdat Yamim is dedicated to 
Noam Mann 

on the occasion of his bar mitzvah. 

May he continue to bring joy and nachas to all who know him.
Hemdat Yamim is also dedicated in memory of R' Meir ben Yechezkel Shraga Brachfeld o.b.m.
and Les & Ethel Sutker of Chicago, Illinois in loving memory of Max and Mary Sutker and Louis and Lillian Klein, z"l.
May their memory be a blessing!
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	Parashat  Shelach                                                  21 Sivan 5766

       

	
	This week:

	
	• “Anything for the Woman (or Land) You Love”...... A Glimpse from the Parasha  

• “Is Learning on the Bimah Permitted?...... Ask the Rabbi
• “The Return of Land During Yovel – part II”..from the works of Rav Yisraeli zt”l
• “Responsibility of One Who Assures Lender That a Loan Is Safe””……. from the world of Jewish jurisprudence
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	Anything for the Woman (or Land) You Love
We all know the story of the spies… or do we? Moshe agreed to send tribal leaders to scout the future Land of Israel. They raved about the Land’s bounty but warned that it was impractical to conquer it. The men were afraid they would be killed in battle, with their wives and children becoming captives. Hashem decreed that the nation must wait 40 years so that the men would die out and their children would enter the Land. However, a pasuk in Tehillim and a midrash suggest a different story.

“They despised the Coveted Land” (Tehillim 106:24). Did they despise it, or did they just fear the dangers involved? Midrash Tanchuma (Shelach 5) brings an ostensibly inaccurate parable. A king selected the most wonderful bride for his son. The son asked to see her before agreeing to marry her because he did not believe his father. The king decreed that his son would see how wonderful the girl was but would not marry her; rather, the son’s son would. For the story to be parallel the son should have seen the girl and rejected her. More accurately, he should have been scared off by fear of rival suitors and not trusted his father’s promise to defend him. What do we make of the comparison as is?

The parable has a deep message, comparing the Land reserved for Bnei Yisrael to a beautiful bride selected for a prince. Popular culture and experience teach that a man who is really in love will do most anything to “secure” the woman he wants to marry. Obstacles and even danger will not deter him. Had Bnei Yisrael been as enthralled with the Promised Land as they should have been after Hashem’s promise, they would not have asked to check it out. Similarly, the fearful reaction to the spies’ evaluation was a further sign of their initial lack of enthusiasm. Otherwise, love would have made them cast fears aside and prepare to overcome the obstacles. (Those with an eye on Israeli politics could claim a modern parallel). Thus, Bnei Yisrael’s fate was already set when their indifference prompted the scouts’ mission, as the midrash implies. The rest was just playing out the plot.

The midrash teaches additional lessons. The king knew that he wanted the woman as mother of his dynasty’s future generations. He also wanted his son to have the pleasure of her companionship. When the son proved unworthy, she entered the king’s family at the next stage. Following the parable through, we see a not so rosy picture. By the time the prince begot a son of marriageable age, the bride had aged and was presumably not as fit for her new groom as she would have been for his father. Similarly, the generation that should have had Israel as a “mother” had the desert as a “mother” and Israel as a “wife.” While still a wonderful “wife,” one has to suspect that the delay of a generation was more than a matter of time but hindered the next generation’s chances of developing in the ideal manner.
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	Question: Is it permitted to learn Torah with your sefarim on the bimah, given that it is a place meant for a sefer Torah?
Answer: In general, your concern is correct. A sefer Torah has a higher level of kedusha than simple sefarim from which we learn. The halacha is that one cannot use something set aside to serve an article with a certain level of kedusha (tashmish kedusha) for something with a lower level (Megilla 26b). To be more accurate it is not the bima (podium) itself but the table that the Torah sits on and especially the table’s covering, which comes in direct contact with it, which are tashmishei kedusha. (The Mishna Berura (154:10) says that the table is a tashmish kedusha because at times the covering is (partially) removed and the sefer sits directly on the table.)

Yet, that is only when the kedusha is allowed to take full effect. There is a concept of making a condition to limit kedusha and allow use for other purposes. A source for this concept is the Yerushalmi (4th perek of Megilla, cited by the Rosh, Megilla 4:11). The Yerushalmi talks about various items that service sifrei Torah on/in which mundane things were placed. It explains that there was a condition made from the outset to allow such joint use. Other sources take the matter a step further and indicate that no explicit condition is needed to limit the scope of kedusha in cases where circumstances indicate an implicit condition. For example, there is no violation of me’ila (misappropriating) for the holy garments of the kohanim because the “Torah was not given to angels,” who could be careful to use them only for their service and not at all beyond it (Kiddushin 54a). 

The Terumat Hadeshen (I, 273) used these ideas to explain the common practice that people use objects that serve a sefer Torah for personal use. In regard to holy articles that are under the auspices of the community, he says that we can apply the concept of lev beit din matneh aleihem (literally, the heart of the court makes a condition about them). In other words, when dealing with matters that affect the masses and it is difficult to avoid use of the tashmish kedusha for other purposes, the normal “rules of engagement” that enable mundane use can be assumed without stipulation. In contrast, we must be concerned that an individual who owns a holy article may want full kedusha, which he may be capable of adhering to (Mishna Berura 154:35). Only when the individual has in mind to promptly transfer it to the community do we say that he intends to incorporate their needs (Biur Halacha on 154:9). 

One should be aware of a few limitations on the application of the rule of lev beit din matneh. Firstly, it must be a case where the practice of using the holy article for lesser kedusha is clear (Mishna Berura 154:36). Even in such a case, the Terumat Hadeshen was not enthusiastic about relying on the leniency. Therefore, it is preferable to state explicitly when donating the object or starting to use it that its kedusha will be limited (Magen Avraham 154:15). One should in any case not use the holy article in a disgraceful manner (ibid. 151:14). Lev beit din matneh can work to allow even mundane use of the object and the leniency can be quite broad. However, there are strong indications that a given object may be permitted for certain uses, which are customary in its regard, but not in other uses, which are conspicuously different (see Yabia Omer VII, OC 26). 

Going back to your question, the Terumat Hadeshen (ibid.) already addressed the matter of putting sefarim on the “bima” and even leaning on it. He said that the widespread practice was permitted because of lev beit din matneh. Since that time, it does not appear that the practice has become less prevalent. Therefore, one may still learn at the bima. 
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	The Return of Land During Yovel- Part 2
(from Chavot Binyamin, siman 99)



	[We saw last time that the Rambam ruled that the buyer and seller both violate the prohibition to sell land in Eretz Yisrael permanently. He says that their attempt to do so fails but does not discuss malkot. Regarding selling or redeeming ma’aser beheima, the Rambam says that it too does not work and states that there are no malkot. We conclude the series next week.]

The Rambam learned that both the buyer and the seller violate trying to sell a field in Eretz Yisrael permanently from the fact that the Torah used the passive voice. The Torah did the same regarding trying to redeem ma’aser beheima. However, that cannot be referring to a violation for two parties because the case discussed explicitly is redeeming, which is accomplished by one party alone. Therefore, the Rambam surmised that the passive voice is to indicate that the sale or redemption does not work if attempted. 

This idea also explains why there are no malkot for this violation. [We saw last time that] the Rambam accepted Rava’s rule that when the Torah says not to do something, it does not work if one attempts it. Why does the Torah go out if its way to say that the sale of ma’aser beheima does not work if there is a rule that it should not? Paradoxically, it teaches us that there are no malkot. If the matter had not worked because of Rava’s rule regarding standard prohibitions, he would have received the normal punishment for violations, malkot. Here though, where the sale does not work because of the nature of the local prohibition, malkot are inappropriate. If so, the Chinuch’s presumption that a buyer and seller who attempt to sell land permanently receive malkot is correct because that sale fails due to Rava’s general rule.

We can also understand the opinion brought by the Ramban that if one sells a field on condition that the buyer will not have to return it during yovel, the condition works, just as a condition that shemittah knock off a loan works. The Chinuch counters that the condition should not work because the seller, who makes the concession, is himself forbidden by the Torah to sell permanently. How then can he give permission to another to keep it permanently? Although according to the Rambam, the seller is proscribed from making such a sale, the Ramban and Rashi understand that it is specifically the buyer who is required to return the field. From his perspective, it is like a standard, monetary-related prohibition, where the person who the Torah protects can make a condition to waive the safeguard.

We can now set the stage for understanding the Rambam’s approach to the status of a field that was obtained through sale or division of inheritance vis-à-vis the declaration that accompanies the bringing of bikurim. The gemara (Gittin 48a) says that during the first yovel period one could make the bikurim declaration but not during subsequent ones. Rashi explains that after the first yovel, people were accustomed to fields returning. What does the fact that people had experienced yovel have to do with the kind of ownership they had over the land?

It is possible to say that the law of yovel decrees that the land not be sold in a permanent manner. However, it is possible to say that the sale, in and of itself, is a permanent one, just that yovel comes and uproots the otherwise permanent sale. Rashi’s explanation of the aforementioned gemara can be understood according to the second possibility. Originally, one who bought a field had full ownership until the yovel cancelled it. He thus could make the bikurim declaration about the land Hashem gave him. However, people later became accustomed to the field going back, and intended that, de facto, their purchase was temporary (kinyan peirot). As a result, they no longer acquired the land in a manner that would enable them to make the declaration.
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	Responsibility of One Who Assures Lender That a Loan Is Safe
 (based on Halacha Psuka, vol. 8 – A Condensation of a P’sak from Kovetz Darkei Hora’ah IV, pp. 142 - 145)


	Case: The plaintiff (=pl) runs a gemach (free loan association). Pl turned Reuven down for a loan because of a past failure to return a loan. Reuven used the defendant (=def), a well-respected man, to assure pl that this loan would be paid. Def reported that he knew unequivocally that Reuven would be getting money within 10 days, that the money would go through def, and that he would personally transfer the money to the plaintiff. However, def said that he would not be obligated as an arev (cosigner). The money never came in, and the loan was not returned. Pl claims that def must pay back the loan if Reuven does not. 

Ruling: The Rama (Choshen Mishpat 129:2) rules: “Even if one did not become an arev explicitly, but only told the lender to lend to the borrower because he is safe and he did so based on his [the advisor’s] word and it was false, he has to pay because it is as if he became an arev.” The Acharonim explain that the obligation is not as an arev but through the laws of garmi (semi-direct damages). 

The source for this ruling is the gemara (Bava Kamma 99b), which is codified in the Shulchan Aruch (CM 306:6) as follows: “If one shows a coin to a money changer, who says that it is legal currency, and it is not, if he charged for the appraisal he must pay even if he is an expert who does not lack experience. If he appraised it for free, he is exempt from paying, provided he is an expert. If he is not an expert, he must pay even if he appraised it for free, provided that [the customer] said: ‘See that I am relying on you’ or it was clear that that he was relying on him and not showing it to others.” In summary, if the one who gave advice knew the person was relying upon him, he is exempt only if he gave the advice for free and is an expert. Why is he obligated to pay in the other circumstances, considering that garmi is a penalty, which one would expect would not be levied on one who makes an honest mistake? The answer is that it is not considered an oness (extenuating circumstances) but peshi’ah (negligence) because he should have learned his craft better and/or looked into the matter better.

In our case, pl agreed to lend to Reuven only because of def’s assurance and insistence, so one condition for payment is met. Def based himself on the fact that Reuven was offered a job. However, def should have known that not all job offers reach fruition for a variety of reasons. Thus, his sweeping assurance is considered peshi’ah. Although def specified that he would not be an arev, he did not specify that he would be exempt from damage payments. (There are differences between the two). Thus, def must pay the sum of the outstanding loan based on the rules of garmi if Reuven does not. 
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