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	Wise and Clever Men

Harav Yosef Carmel

Yehuda and Yosef’s struggle for leadership of Yaakov’s family and the future nation of Israel reaches a climax in our parasha. Last week, we saw how both took falls. Yosef literally found himself in a bor (pit) twice. Once, where his brothers threw him; second, when he was put in jail after Potiphar’s wife falsely accused him. Yehuda also fell, in his case, from prominence. His brothers blamed him for the sale of Yosef, and his daughter-in-law caused him to make an embarrassing admission. (Notice the Torah’s use of the phrase, “haker nah,” in both contexts).

In the end, Yosef reached great prominence and success. He ruled over Egypt and made his brothers capitulate to his every demand, as his dreams began being fulfilled. The key to his success, as the King of Egypt said about him, was: “There is none as wise and clever as you.” Yet, before his death, Yaakov gave the future kingdom of Bnei Yisrael to Yehuda’s descendants (Bereishit 49:10). Yosef and his descendants did not lose all, as they retained a special status in Yaakov’s blessings.

History shows that there can be very fruitful cooperation between the two leading tribes of the nation, Yehuda, the son of Leah, and Yosef, the son of Rachel. When the townspeople of Beit Lechem, of the Tribe of Yehuda, blessed Ruth and her husband, Boaz, they said that she should be like Rachel and Leah, giving precedence to the “rival” matriarch. Yet, when Yehuda’s success reaches its peak, under the rule of Shlomo Hamelech, it was Yeravam, the leader of the Tribe of Ephrayim, Yosef’s son, who eclipsed his dynasty. 

Who was to blame for the fallout? Chazal blame Yeravam, who was offered to stroll with Hashem and David Hamelech in Gan Eden but rejected the offer because David would be leading. On the other hand, simple reading of the p’sukim puts the blame on Shlomo, whose sins caused him to lose control of much of the nation. It was Hashem who hand-picked Yeravam and informed him that he would rise to the throne of the Ten Tribes. The following explanation can reconcile the difficulty.

Upon ascending to his father’s throne, Shlomo made the correct request of Hashem. While giving him more than he ever asked for, Hashem declared: “There will be no one more wise and clever than you, neither before you nor after you” (Melachim I, 3:12). Shlomo may have taken this language, reminiscent of Paroh’s declaration about Yosef, as a sign that the Eternal King had overruled Paroh’s empowerment of Yosef. From now on, only Shlomo and his family would possess a ruler’s wisdom. He might have also interpreted his father’s death wish for Shimi Ben Geira, called “first of the house of Yosef,” as the end of the cooperation between these tribes.

A joining of forces of Yehuda and Yosef will apparently have to await the prophecy of Yechezkel, who took a staff representing Yehuda and one representing Yosef and held them together (37:15-16). May it happen soon!
P’ninat Mishpat- Paying for Court-related Expenses (based on Piskei Din Rabbaniim- vol. VI, pp. 81-89) 

Case: The plaintiff (=pl) and the defendant (=def) ended the business partnership between them. Def continued the business but did not immediately pay pl. Def was obligated to swear how much of his money was pl’s share of the business and since he did not swear, beit din obligated him to pay a third of the claim. Pl demands reimbursement for the expenses incurred because def did not pay until beit din ruled, for his failure to appear at some hearings, and for the profits that the joint money earned during the period of adjudication.
Ruling: The Shulchan Aruch (Choshen Mishpat 14:5) rules: “He who loses a judgment is not required to pay the opposing litigant for his expenses … however, if he refused to come to court and the plaintiff had to spend money to force him to adjudicate, he must pay for those expenses.” The Yeshu’ot Yisrael adds that if a plaintiff forces the defendant to adjudicate based on fabricated claims, he has to pay the defendant’s expenses. Similarly, Piskei Din Rabani’im III, p. 18 says that when the defendant unreasonably pushes off the plaintiff, he has to pay the expenses. However, that is a difficult extension for the following reason. The Shulchan Aruch (CM 386:3, based on the Rambam), says that if one intentionally but indirectly causes damages to another, he has to pay. However, the Rama accepts the Rosh’s opinion that one cannot obligate another to pay for indirect, non-physical damage. Out of doubt, one cannot extract payment. That which we obligate the one who caused expenses for refusing to come to court is an injunction for disregarding the court. 

Both parties share the court’s charges, as the Shulchan Aruch (CM 13:3) says that both sides pay the scribe to record claims. When the litigants agreed to attend a given hearing and one of them did not show up, he has to pay for directly related expenses. This is based on the Rama (CM 14:5), who says that if one tells his counterpart that he will follow him to court and he does not, he has to pay expenses. One does not have to pay for the other litigant’s loss of time from work, because one who prevents his friend from going about his business cannot be forced to pay.

Regarding the partnership money that def withheld and prevented pl from using to earn, the situation is as follows [in greatly abbreviated form]. The Rama (CM 292:7) rules that if one holds on to his friend’s money and earns from it after the owner asked for the money so that he could earn, the one who withholds has to pay the profits. The Shach (CM 297:15) accepts the opposing opinion that he does not have to share the money earned improperly. This is because the one who withheld acted as a thief; a thief has to pay only according to its value at the time it was stolen. Regarding withheld loans, there is further reason not to pay for the lender’s lost earnings, as this would be forbidden usury.



	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Use of Sticky Paper to Mark on Shabbat- part II

(from Chavot Binyamin, siman 28)

[Last time, we introduced the question of using sticky paper to mark orders on Shabbat. We discussed whether its use is related to the melacha of kosheir (tying), where the prohibition applies only when one intends to leave the objects connected or to tofeir (sewing), where it is unclear if one’s intention is a factor.]

The Avnei Nezer (OC I, 180) explains that the different melachot of connecting two objects apply only when the one who connected them intended them to remain such. By the time the connection is to be ended, it is as if the connection was already severed. This concept is not an example of a thought undoing an action, which is difficult to do. Rather, from the outset, the intention limited the connection’s duration. Once we proved that regarding tofeir, there is a need for a measure of permanence, we can apply the existing rule that mere intention can indicate the melacha’s lack of permanence. The physical possibility of permanence would not make the action a halachically permanent one.

The Rivash forbade undoing the tie that connects a pair of shoes while a shoemaker awaits the customer. How does he learn the gemara that requires permanence even for tofeir? The Rivash apparently was talking about a rabbinic prohibition, whereas the aforementioned gemara discussed one from the Torah. Even regarding kosheir, some time durations are considered temporary from the perspective of Torah law, yet sufficiently permanent rabbinically. The tie between shoes is open-ended; we do not know when the customer will pick them up. It is logical that this uncertainty creates only a rabbinic prohibition. Assuming the strict position is only rabbinic, we understand why the Beit Yosef and Rama accept, without strong indication, the more lenient opinion on the matter.

Let us return to the case of papers that are stuck together. We saw that the Shulchan Aruch considers the process of sticking them a Torah violation of tofeir. The Magen Avraham (340:18) says that it is permitted to open up two pages that were stuck together inadvertently, basing himself on the Shulchan Aruch, OC 314:10. There, the Shulchan Aruch permits undoing the knot that ties the cover of a pit closed because it is made to be undone. How does the Magen Avraham bring a proof from the realm of kosheir to that of tofeir? Also, the Shulchan Aruch refers to something attached to the ground, where one can only untie the string, whereas he could have learned from the tie of a movable utensil, where one can even cut the string.

Based on what we have seen, one question answers the other. One could not learn from cutting the strings from a utensil, because that has to do with kosheir, where permanence certainly plays a role, which is unclear for tofeir. Therefore, they bring a proof from something that is connected to the ground, and thus building and dismantling is also an issue. If the time element solves that problem, then it also solves that of tofeir. 

The reason the Magen Avraham is lenient is that beyond simple intention to undo the connection, the context shows clearly that the connection was meant to be temporary. Then even melachot other than kosheir are permitted. When only the intent and not the clear context indicates that the status is temporary, the leniency is less clear. However, if there is a broad rule that when the context is clearly temporary, then the connection does not count halachically, why do many disallow severing the shoes?  Regarding the shoes, the amount of time that they will stay together is not up to the one who connects them, but depends on the customer. In those circumstances, there may be a rabbinic prohibition.

Let us return to the case of a sticky marker that a waiter will connect to a checklist. It is clear from the context that he intends that the marker remain for only a short time. Since he himself will thereafter remove it, it should be totally permitted to use in that manner.

	
	Ask the Rabbi

Question: Can you pronounce the Names of Hashem in their “unedited” form (in Hebrew) when learning texts or singing zemirot (songs of praise) that include His Names? 
Answer: The Rambam (Sh’vuot 12:9) rules that one who uses Hashem’s Name in a shevuat shav (meaningless oath) or a beracha l’vatala (an unwarranted blessing) violates the Torah prohibition to use His Name in vain. One who utters His Name without a purpose transgresses the lower level, Torah commandment to fear His Name (ibid.:11). In the latter case, the Rambam instructs one to rectify an improper utterance of the Name by adding words of praise of Hashem.

The gemara (Berachot 22a) discusses what matters of holiness a ba’al keri (a man with a certain type of impurity, regarding which we are now lenient) may recite. One opinion allows him to engage in normal Talmudic study, as long as he does not utter Hashem’s Names in the process. Rav Yaakov Emden (Sh’eilat Ya’avetz I, 81) proves from here that people other than a ba’al keri do pronounce the Names normally. He related that his father (the Chacham Tzvi) scolded teachers who refrained from the real pronunciation of the Names during learning. (We are referring to the standard reading of A-D-O… for Hashem’s main Name, not the reading of the letters.)

There are some attempts to deflect Rav Yaakov Emden’s proof; however, they are not convincing (see Yabia Omer III, OC 14). The Mishna Berura (215:14) indeed rules that one may pronounce in the normal manner the Names that are found in the p’sukim one reads from the gemara. However, the Igrot Moshe (OC II, 56) points out that although one may pronounce the Names, there is little indication that he must do so. He argues that the only reason to mandate proper pronunciation is that it is improper to end a pasuk in the middle, and effectively omitting a Name from the pasuk (by altering it) may be the equivalent. (We are unable to develop that topic in our present scope). However, if one is anyway not reciting an entire pasuk (as is common when learning), he may replace the main Name with “Hashem” (which means, the Name) and change other Names (for example, to “Elokeinu”).

The Shulchan Aruch (Orach Chayim 215:3) says that children may accurately recite berachot they are learning even when it is not time to recite them. The Magen Avraham (ad loc.:4) infers that when an adult learns a text that contains a beracha (which is more problematic than a pasuk), he may not mention the Names. What about tefillot (prayers) that are not in the form of a formal blessing? The Rama (OC 188:7) says that if one omitted Ya’aleh V’yavoh in Birkat Hamazone, the correct practice is to not recite it later because it contains Hashem’s Names. The Magen Avraham (ad loc.:11) argues, pointing out that we use His Name in personal prayers even when not obligated. The Biur Halacha (ad loc.) reconciles the apparently contradictory practices. One may, on his own, invoke Hashem’s Name in prayer when he does so voluntarily. One may not recite a set, obligatory tefilla like Ya’aleh V’Yavoh when it is unwarranted.

As the aforementioned Rambam hinted, it is likewise permissible to use Hashem’s Name to praise Him, including in Shabbat zemirot and other liturgy. Indeed, some (including Rav Sh. Z. Orbach) pronounce the Names normally. (The rhyming in some zemirot indicates that the liturgist also did so.) However, many have the custom to alter the Names (Nefesh Harav, pg. 160 reports that Rav Soloveitchik did not utter the Names in zemirot). The explanation of this custom is apparently that we are concerned that we will not be in the proper frame of mind (B’tzel Hachuchma IV, 52) or may stop in the middle of a phrase (see Igrot Moshe, ibid.) or otherwise disgrace the Name.

In practice, one can choose either to pronounce normally or change Hashem’s Names when reading Torah texts, saying informal prayers, or singing zemirot. When studying berachot, he must change the Names; when reading a whole pasuk, it is proper to pronounce the Names accurately.
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