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Wishing you a Purim Samayach!
HEMDAT YAMIM
	PARASHAT Ki TISA                   18 Adar 5766


	This edition of Hemdat Yamim is dedicated to the memory of
R' Meir ben Yechezkel Shraga Brachfeld o.b.m.

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois in loving memory of Max and Mary Sutker and Louis and Lillian Klein, z"l.
May their memory be a blessing!
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• “If You Will it, it is not a Dream”... A Glimpse from the Parasha  

• May one ask to be taken out of Israel for burial?….. Ask the Rabbi

• The Mitzva to Eat Korban Pesach in Satiation- part 1... from the works of Rav Yisraeli zt”l

• Building a Balcony on Top of Another’s Room.. from the world of Jewish Jurisprudence



	If You Will it, it is not a Dream


Those who are familiar with the world of segulot know that there are many that require things to be done for 40 days straight. Moshe outdid all by spending 40 days and 40 nights on Har Sinai, without eating, drinking (Shemot 34:28), or sleeping (Shemot Rabba 47:7). The midrash (ibid.) tells how Moshe was rewarded for his mesirut nefesh (selfless dedication) by being the conduit for more Torah than he otherwise would have been. In fact, the midrash (Devarim Rabba 11:4) explains his description as “man of G-d” (Devarim 33:1) that he was sometimes human-like and other times angel-like. When he reached the Heavens via Har Sinai to receive the Torah, he was like angels, who do not eat or drink.

I have always had problems understand such sources. If someone told me he covered a mile in 4 minutes, I would be duly impressed. If he told me he covered it in 6 seconds, I would not, as he must be referring to riding in a jet plane. Moshe could not have existed so long without sleeping or eating with any level of mesirut nefesh. It required an outright miracle. If it was done with a miracle, where is the mesirut nefesh?

The answer must be along the following lines. Moshe tried so hard to maintain the level of spirituality and not waste a moment of his Divine tutorial that he pushed himself not to eat, drink, or sleep until he was unable to continue. He was physically hungry and tired, as midrashim describe. The miracle was only that Hashem enabled him to survive in that state the entire 40 days.

This solution explains a similar phenomenon regarding Yaakov. The midrash (Bereishit Rabba 68:11) infers that during the fourteen years in Shem and Ever’s yeshiva he did not lie down at night. I always preferred the understanding of the midrash that Yaakov had slept; he just did not lie down in bed at night but he did doze off here and there. After all, only then could we explain Yaakov’s accomplishment as a human one. According to our thesis, one can understand Yaakov’s lack of sleep as a miracle and still see it as a human accomplishment, as we will briefly develop.

Hashem views a person’s intention to do a mitzva as if he succeeded to do so in a case where he failed to perform the mitzva for reasons beyond his control (Kiddushin 40a). However, occasionally, in special moments in history or in relation to special tzaddikim, Hashem enables those who desire to accomplish spiritual heights which involve defying the laws of nature to accomplish the feat. In those cases, it is considered as if the person reached the level himself. This was the case for Moshe and perhaps Yaakov.

It is highly unlikely that we will “pull off” what a Moshe or a Yaakov did even if we want to and try. However, we should believe that Hashem can and may (we should not assume that he will) help us accomplish somewhat more than we could have expected. However, we need to want it enough and show the requisite mesirut nefesh.
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	Ask the Rabbi


Question:  My father-in-law died recently and was buried in America. My mother-in-law plans to move to Israel, where her children live. She has indicated clearly her desire to be buried next to her husband in chutz la’aretz. Will we be required or allowed to execute her will, given that it violates the halacha that she should be buried in Israel? Realize also that we will have no place to sit shiva in America and will not be able to visit her grave on yahrtzeits. 
Answer:  Firstly, we hope that your question will remain theoretical for many years. The matters of shiva and yahrtzeit, while not insignificant, are relatively minor issues that can be worked out when the time comes. Let us concentrate not on your question as asked but on the assumption upon which it hinges. May one ask to be taken out of Israel for burial? 

According to most opinions, it is a mitzva to live in Eretz Yisrael, and it is wonderful that your family, soon to include your mother-in-law, is doing so. It is not a mitzva to be buried in Israel but an opportunity for the deceased. The gemara (Ketubot 111a) says that being buried in Eretz Yisrael brings atonement to the deceased and eases the process of the resurrection of the dead. Therefore, many fine Jews, starting with Yaakov Avinu, have asked to be buried here. There has been debate whether those who lived abroad deserve to be buried in Israel (see Talmud Yerushalmi, Kilayim 9:3). Some of the positive effect is anyway lost if one is brought to Israel posthumously (gemara, ibid.). However, the consensus for several centuries is that it is good for one to be buried here even if he died abroad (see Shulchan Aruch, Yoreh Deah 363:1,2; Maharashdam, YD 203 and several recent poskim). For example, the Shulchan Aruch allows transporting or even exhuming the body from a proper cemetery in chutz la’aretz to bring it to Israel. If one will die in Israel, it is certainly a tremendous benefit to be buried here. However, we are talking about benefit, not a mitzva for one to arrange for himself.

One must realize that there are other factors that are religiously recognized. For example, one can be transported or exhumed in order to be buried in a cemetery with a family plot. According to most poskim (see Taz, YD 363:2; Yabia Omer VII, YD 39) this applies to a variety of family members, certainly including one’s spouse. It seems that of the two factors, Eretz Yisrael vs. family, most prefer that of Eretz Yisrael, all the more so, if the deceased died in Israel (see Har Tzvi, YD 274; Yabia Omer VI, YD 31). However, poskim allow for one to decide for himself. 

There was a fascinating machloket between Rav Moshe Feinstein and Rav Ovadya Yosef on whether it was proper to exhume and bring Sir Moses Montifore to be buried in Jerusalem, which he helped sustain in his lifetime. The former (Igrot Moshe, YD III, 153) said that since Montifore knew of the opportunity to be buried in Israel and opted not to, he should be left alone. The latter (Yabia Omer VII, 39) showed why it was in the deceased’s best interest to be brought to Israel and claimed that he would have wanted it had he understood the actual circumstances. However, Rav Yosef (ibid.:38) ruled in the case of one who was buried in Israel but had left explicit instructions to be buried among family in chutz la’aretz that her will should be followed, and she should be exhumed. (In a similar case but there were not explicit instructions, he ruled that she must remained buried in Israel- ibid, VI, YD 31.). He did not feel that the decision to remove the deceased abroad is qualitatively different from the decision not to bring the body for burial in Israel.

The case for bringing the deceased to rest abroad is even stronger if she already owns a plot there and if the request is formalized in a verifiable document. Thus, while you might argue that your mother-in-law’s decision is spiritually unwise, it is certainly legitimate and should be honored (hopefully not any time soon).
Have a question?..... e-mail us at
info@eretzhemdah.org
	MORESHET SHAUL


The Mitzva to Eat Korban Pesach in Satiation- part I 
(based on Sha’arei Shaul, siman 34)

The Rambam (Korban Pesach 8:3) writes: “The choice manner to fulfill the mitzva is to eat the meat of the korban Pesach an eating of satiation (sova). Therefore, if he brought shalmei chagigah on the 14th, he should eat them first, and then he should eat the meat of the Pesach, in order to be satiated from it. And if he ate only a k’zayit of it, he fulfilled his mitzva.” What is the rationale of this halacha of eating of satiation, taken from a tosefta (cited in Pesachim 70a)?

Tosafot (ad loc.) cites a Yerushalmi that says that the Pesach should be eaten afterward because if one ate it when he was hungry, he might break its bones in the process, which is forbidden. In other words, it is a gezeira mid’rabannan. However, the Rambam, who talks in terms of mitzva min hamuvchar implies that the reason for eating the Pesach, al hasova is fundamental. 

The Kesef Mishneh (ad loc.) derives the matter of al hasova from the Mechilta (in regard to Pesach Sheni), which says on the pasuk that the Pesach is eaten “al matzot u’merorim,” that one eats the matza and maror first and only afterwards the Pesach. The reason for that order is that the Pesach should be eaten in satiation. If so, the matter of al hasova is a gezeirat hakatuv, specifically in the realm of korban Pesach. In fact, there is a halacha of eating other korbanot, al hasova (Rambam, Avodat Hakorbanot 10:11). However, there is a difference. In general, the halacha applies only to the way the kohanim eat the korban. Regarding the korban Pesach, it applies to even Yisraelim who eat it. The related concept of l’mushcha (for greatness or distinction) was mentioned, in fact, only in the context of the kohanim’s eating, where, in general, there is a mitzva to eat the korban. In contrast, those on whose behalf the korbanot were brought may eat them, but eating is not a mitzva (based on Chidushei Hagriz).

However, it is not simple to claim that l’mushcha applies only to kohanim, as Rashi (Pesachim 86a) and the Rashbam (ibid. 119b) say that l’mushcha applies to korban Pesach, which is for non-kohanim as well, as it does to other korbanot. These Rishonim can agree to the Rambam’s linkage between l’mushcha and the mitzva to eat the korban. The difference between them is that, according to the Rambam, we only find a mitzva to eat the korban for the kohanim, whereas Rashi and the Rashbam assume that it applies to the owners as well. However, it is difficult, according to Rashi, why one eats the chagiga first so that the Pesach will be al hasova. After all, according to them, everyone must eat the chagiga, al hasova, as well?

The Mordechai tried to explain why the Yerushalmi needed a g’zeira d’rabbanan to explain eating Pesach, al hasova, if there is a din d’orayta. He suggests that the g’zeira explains why the Pesach is after the chagiga if it too has a din of l’mushcha. However, it is difficult: why should l’mushcha for the chagiga be pushed off to solve a problem mid’rabbanan related to the Pesach? After all, the chagiga of the 14th is optional, and one can fulfill al hasova for the Pesach by eating matza and maror before it. 

We can ask several questions on the Kesef Mishneh’s contention that the Rambam’s halacha of eating the Pesach after the chagiga comes from the pasuk of “al matzot u’merorim yochluhu.” Firstly, why does the Rambam suggest eating the chagiga first instead of eating the matza and maror first, as the Torah mentions? Secondly, the Torah was talking in the context of Pesach Sheni, whereas the Rambam mentions it only regarding the first Pesach. Additionally, how do we know that by eating the Pesach after matza and maror, one will be satiated by the time he eats the Pesach, as the k’zayit of each that one needs to eat is hardly filling (see Berachot 20b)? Finally, if one assumes that the Pesach, matza, and maror are to be eaten together as Hillel practiced, this pasuk is not at all an indication of eating the Pesach after he is satiated.
	P'NINAT MISHPAT


Building a Balcony on Top of Another’s Room 

(based on Halacha Psuka’s Condensation of  Shurat Hadin, vol. III, pp. 266-268) 

Case: The plaintiff (=pl) and the defendant (=def) are neighbors. Def built a balcony upon which to place a sukkah. Pl objects with the claim that the balcony takes away from the view and the light of the room over which it was built and demands to be compensated. Def responded that pl’s window is anyway facing a cliff and adds no significant view or light. Additionally, pl’s room that is being covered was built beyond pl’s property line with the permission of all of the building’s apartment owners, including def. Def claims that he did so with an understanding that he would be allowed to build on top of it. Evidence of this is that def built a door from his apartment to the area above the room in question prior to the construction of pl’s added room, which can only be explained by his understanding that he too would be able to build out.
Ruling: In general, building in a way that takes away from a neighbor’s view is not considered damage (Pitchei Teshuva, Choshen Mishpat 154:8). Regarding taking away from another’s airspace, usually it is enough to leave 4 amot between the newly built wall and the existing window (Shulchan Aruch, Choshen Mishpat 154:23). In this case, there is an added factor. The Shulchan Aruch was discussing a case where one built in his own property, with the complaint being that it is still wrong to take away another’s airspace. In this case, def built in the airspace owned jointly by dwellers of the building. Therefore, the other owners can object any time there is significant loss of benefit from their property as a result. However, it has been demonstrated that in this particular case, the amount of lost airspace and light is negligible as the window in question is anyway kept closed all of the time as it opens to a nearby cliff.

Furthermore, Z’chor L’Avraham (II, Nizkei Sh’cheinim) says that in a case where a person allows his neighbor to build out, the neighbor cannot object when the former builds out similarly. This is because there is a clear assumption that one gave permission to the other with the understanding that he would get similar treatment. [Ed. Note- The assumption of mutual permission seems true only when the second building project does not critically take away from the ability of the first to benefit from his work. Otherwise, the first could claim: “Had you told me that you were going to build like that, I wouldn’t have bothered to build in the first place.” An example is when one builds a balcony for a sukkah, and the upstairs neighbor builds one directly overhead in such a manner that the first sukkah becomes invalid.]

In this case, the value of pl’s apartment is not expected to go down as a result of def’s construction.

Therefore, pl has no grounds to object to def’s construction or to demand compensation.
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