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	This week…..


	
	• Forty Times Twelve - A Glimpse from the Parasha 
• Real-Estate Commission Dilemma- Ask the Rabbi
• The Obligation of Spousal Support When the Husband Does Not Have Funds- from the works of Rav Yisraeli zt”l
• The Will of a Person who Committed Suicide- from the world of Jewish Jurisprudence




Forty Times Twelve
Harav Yosef Carmel

By focusing on the story of the forefathers, the Torah also teaches the outline of what to expect in later periods of Jewish history. This idea, which we call ma’ase avot siman labanim (the actions of the fathers are a sign for the children),  is the lynchpin of our study of Sefer Bereishit, as spelled out in the midrash (Bereishit Rabba 40).

Let us look for historical cycles based on the life of our nation’s founder, Avraham. When Avraham was 70 years old, Hashem informed him that his descendants would go down to Egypt for 400 years and that they would be redeemed from there, amassing great riches. (There was apparently a dispute between Ephrayim’s and Levi’s descendants as to how to calculate this time period. See the Ramban on Bereishit 15:13 and the Rishonim on Shemot 12:40. Rashi says that is counted from the time of Yitzchak’s birth until the Exodus.) 

According to this timeline, there were approximately 480 years from when Avraham recognized his Maker until Bnei Yisrael’s emergence as a free nation. The same number of years passed from the Exodus until the building of the First Temple in Jerusalem (Melachim I, 6:1). 480 is an interesting number, as it is the product of 40 and 12. Throughout Tanach, 40 years is considered a generation (Tehillim 95:10) and an era (see Shoftim 3:1; ibid. 5:31; Shmuel I, 4:18 and more). Certainly, the number 12 is significant in Jewish history, as this is the number of tribes that formed our nation. 

Reviewing Jewish history, we see that this time interval is a very significant one; it carves out historical periods. 480 years after the building of the First Temple, the second one was built (the first stood for 410 years and for 70 years there was no Temple – see Arachin 12b and Yirmiyah 29:10). Another 480 years later marks the rebellion of Bar Kochva, upon the heels of whose defeat the settlement of the Second Commonwealth faded away. After an equal amount of time, we come to the end of the Talmudic period and the beginning of that of the Geonim. Another 480 years later, the Rif and Rabbeinu Gershom lived, ushering in the period of the Rishonim in Spain and Germany, respectively. This period also lasted some 480 years until the time of Rav Yosef Karo and Rav Moshe Isserles, who authored the Shulchan Aruch and its glosses, respectively; thus began the period of the Acharonim. This period, where Jewish scholarship and life was centered in and around Europe, came to an end some 480 years later with the Holocaust. 

Finally, in the aftermath of the Holocaust, the Jewish people were able to launch a new enterprise in an old/new location: the establishment of the State of Israel in the Land of Israel. Let us pray that we will appreciate the great responsibility our generation bears to help turn this development of atachalta d’geula (the beginning of redemption) into a full redemption.
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Eretz Hemdah’s beit din, Mishpat V’Halacha B’Yisrael, held a din Torah on the matter discussed below. After deliberation, the panel decided that justice and peace would be best served if the sides would agree to a compromise, which they did to the satisfaction of all. The litigants requested us to render a “what would have been” ruling for their intellectual curiosity. We have decided that, instead of writing a detailed, formal p’sak of three dayanim, we would outline one dayan’s opinion on the matter in our Ask the Rabbi format, which we will now share with the the public as well).

Question: The defendant (=def) was looking to buy two apartments in Israel. The plaintiff (=pl), a real estate agent, showed various apartments to def after the latter signed an agent’s service contract obligating him to pay pl 2% of the sales price if he buys an apartment that she showed him. Pl told def that she regularly gives a discount for people who buy two apartments, whereby one pays only 1.5% for the second one. Def reached a point where he was interested in buying two apartments that pl showed him but told her that he would not buy them if he would have to pay the 2% commission. After def wrote down figures of how much pl stood to gain if she would be flexible regarding commissions on the two apartments, pl agreed to go down to 1.4% for each and faxed at one time two invoices for the fee for each imminent purchase. In the meantime, an engineer uncovered serious flaws in the more expensive apartment, and def bought only one apartment. Pl sent def a bill based on a 2% rate of commission because she had agreed to the special reduction only because of the prospect of a double sale. Def paid only at the rate of 1.4% which appeared in the invoice. The din Torah dealt with the remaining 0.6%.

Answer: It is clear from the litigants’ presentations that the expectation that def would buy both apartments played a decisive role in def’s demand and pl’s agreement to set the commission rate as low as 1.4%. This seems to justify pl’s claim. However, it is also clear that def had succeeded in lowering pl from her standard price, including her standard reduction for a second apartment. Although def had signed a contract that set the commission at 2%, pl apparently viewed his threat not to buy the apartment unless the commission would be lowered as credible. Therefore, had the sides discussed what they would do if only one purchase would occur, it is clear that they would have arrived at a figure between 1.4% and 2%. Thus, justice was served with the compromise.

Regarding din (formal judgment) it is not possible to just guess at a reasonable rate in this case. Rather, the decision in a case with initial agreements but unclear conclusions must be based on halachic rules. At first glance, pl appears to be muchzeket (have the benefit of the status quo) as def signed a binding agreement that sets the rate at 2%. The invoice that later set the rate for the apartment that was purchased at 1.4% is invalid because it was clearly done under the mistaken assumption that pl would buy two apartments. Thus, we should ostensibly revert to the rate of 2%.

However, the contract does not create a chazaka (status quo). This is so because the obligation of 2% had not ever existed but only represented a potential obligation of what the commission would have been if def had bought the apartment without having received a reduction. Since he refused to buy the apartment until the agreement of a 2% commission was removed and no other commission beyond 1.4% was set, the burden of proof is on pl if she wants to extract more than that. Thus, according to din, def would pay only 1.4% commission, unless the lower market range for commission on an apartment of its price exceeds 1.4% (see Rama, Choshen Mishpat 332:4 and K’tzot Hachoshen 331:3).
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The Obligation of Spousal Support When the Husband Does Not Have Funds

(from Mishpetei Shaul, siman 13 – A Psak Din of Rav Yisraeli)

The lower court obligated a man to support his wife despite his claim that he had no money to pay for that purpose. The husband was in the army and had no ability to work beyond that. The lower court had instructed Bituach Leumi (the Israeli parallel to Social Security) to pay her a living allowance, which would accrue as a debt to the husband. His claim was that under such circumstances, a husband should not be obligated to support his wife.

When a couple marries, one of the obligations that devolves on the husband is to support his wife (see Shulchan Aruch, Even Haezer 69: 1-2). We will discuss whether this obligation is the same as the obligation to a creditor or whether it is higher one. However, all are in agreement that it is not less than that which one owes to a creditor. Therefore, it does not disappear when the one who owes (in this case, the husband) is unable to pay it. It is similar to a case of a husband who is abroad and did not leave sufficient funds for his family. In that event, if the woman can find someone to lend her money, she may borrow and the husband must pay it back when he returns (ibid. 70:8). In this case, Bituach Leumi is willing to advance the money, and the husband has to pay it back.

There is a dispute among the Rishonim whether one who is not able to support his wife can be forced to divorce her (see Rama, ad loc.:3). However, even those who say that it is not grounds for divorce do not say that the inability to pay exempts the husband.

The Rishonim argue whether a husband has to hire himself out as a worker in order to have money to support his wife (ibid.). Rabbeinu Tam says that although the ketuba states that the husband will work to support her, it is sufficient to work in his own property. R. Eliyahu says that he even has to hire himself out to others. The Rosh (Shut 48:2) is unsure whether R. Eliyahu’s ruling regards only spousal support or includes any financial obligation. The Rama seems to distinguish between the two; regarding a wife, he brings R. Eliyahu’s position and regarding a loan, he does not (Choshen Mishpat 97:15). Indeed the Gra (ad loc.) says that even R. Eliyahu agrees about regular obligations, as the Ritva also implies.

However, the Shaar Mishpat (97:3) makes a different distinction between the subject matters. The source regarding loans refers to whether one coerces a borrower to work for others, which beit din does not do, whereas the machloket between Rabbeinu Tam and R. Eliyahu deals with whether the obligated has an requirement to do so. That machloket depends on the matter of avoiding being an eved (slave), which is an issue if one is required to work for another. According to R. Eliyahu, that is a problem only if one hires himself out for at least three years. If there is no problem of being required to be hired out, this should be done. If that is the case, then R. Eliyahu’s obligation should apply equally to spousal support and other monetary obligations. According to the Shaar Mishpat, the obligation to a wife would be greater in a different area. If the only problem is being considered like a slave to others, then one could be forced to work in a self-employed manner to support his wife, as the ketuba seems to obligate. We do not find this same requirement regarding other obligations, which relate primarily to one’s funds. 

We must reiterate that the discussion is only whether the obligation to one’s wife exceeds that to a creditor, but it is definitely a full monetary obligation. Therefore, in this case, the lower court ruled properly that Bituach Leumi should advance money, which the husband will be obligated to return.

	The Rabbinical Court, “Mishpat Vehalacha BeYisrael” serves the public in the matter of dispute resolution according to the Halacha in a manner that is accepted by the law of the land.While drawing up a contract, one can include a provision which assigns the court jurisdiction to serve as an agreed upon arbitrator.
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	Be-Mar’eh ha-Bazaq, Volumes I, II, III, IV, V and VI:
Answers to questions from Diaspora rabbis. The questions give expression to the unique situation that Jewish communities around the world are presently undergoing. The answers deal with a developing modern world in the way of “deracheha, darchei noam”. The books deal with the four sections of the Shulchan Aruch, while aiming to also take into consideration the “fifth section” which makes the Torah a “Torah of life”. (Shipping according to the destination)Special Price:  6 volumes of Responsa Bemareh Habazak - $60   (instead of $86)
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The Will of a Person who Committed Suicide 

(Based on Halacha Psuka, vol. 33, condensation of a psak of Chief Rabbi Herzog)

Case: A man wrote the following in a will: “After my death, I command that, from my property, the following shall be given: … 300 liras shall go to my bride, Ms. X” (the plaintiff). After other similar instructions, the man signed his name under the declaration, “Signed with full cognizance.” Two days later, on the day of the couple’s planned wedding, the groom committed suicide, prior to the wedding, after having left a note to his bride that said: “I left for you 300 liras, which should serve as a sign to others that only you thought good of me.” The bride wants a decree of inheritance that gives her the money assigned by her groom in his will. The relatives of the deceased, who are the halachic inheritors, say that the will is not halachically binding as no kinyan (act of acquisition) was done in reference to it.
Ruling: It is true that there is a rule that the will of one who is in danger of dying (schiv merah) is valid without a kinyan. However, that concept does not apply to the will that the deceased groom wrote a couple of days before his death. The logic is as follows. The rule that the will of a schiv merah is valid without a kinyan is based on a situation that the schiv merah is under pressure as he does not know when he will die, and thus we validate his desires so as not to upset him and thereby possibly cause his situation to deteriorate. However, this does not apply to the case at hand because the will was written two days before his willful suicide. At the point that the groom wrote the will, he was healthy and could have backed out of his unfortunate plans at any time. Rather, his instructions are halachically cateorized as the gift of a healthy person, which requires a kinyan to be valid according to the Torah.

On the other hand, we should consider the letter that he left close to his suicide as a will of a schiv merah. This is because it is clear from the context that the preparations for the suicide were complete. In that case, we can apply the following ruling of the Shulchan Aruch (Choshen Mishpat 250:8). “One who goes out to sea, one who goes with a caravan, one who is about to be executed, or one who has a life-threatening illness: all of them are like one who issues commands due to his dying, and his words are like written and delivered words, which are fulfilled if he dies.” Since in that letter, he expressed his clear desire that his bride should receive the 300 liras in question, his will should be followed like that of a schiv merah.
	Mishpetei Shaul – A new edition containing unpublished rulings by our late mentor, Maran Hagaon HaRav Shaul Yisraeli zt”l, in his capacity as dayan at the Supreme Rabbinical Court in Jerusalem. The book includes halachic discourse with some of the greatest poskim of our generation.

The special price in honor of the new publication is $15 (instead of the regular $20).
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