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	Parashat  Vayeitzei                                                  11 Kislev 5767
       

	
	This week:


	
	•  Where Is the Place and Where Is the Ladder - A Glimpse from the Parasha 
•  When To Make a Beracha Upon Experiencing a Nes - Ask the Rabbi
•  A Law to Force Chalitza- Part 2 - from the works of Rav Yisraeli zt”l
• Compensation For Late Payment of Salary    - from the world of Jewish jurisprudence


	Where Is the Place and Where Is the Ladder
Harav Yosef Carmel


In Yaakov’s dream, with which our parasha begins, a ladder extended from the ground to the sky upon which angels were ascending and descending. The angels were agents of Hashem, Who is also referred to as the Makom, literally, the place. How can people, whose legs are on the ground but do not reach the heavens, become agents of the Makom? How will the members of our nation reach the place of Beit El, where Yaakov saw that lofty dream?

One of the prominent places we refer to Hashem as the Makom is in the prayer for Jews in despair or captivity. This in turn is probably connected to the gemara (Shabbat 12b), which states: “One who enters to visit the sick … R. Yehuda says: ‘The Makom shall have mercy on you and on the sick of Israel.’” This Name may have its roots in our parasha.

During the episode of the dream, the word makom appears no fewer than five times. It refers to the very special location where Yaakov slept, dreamed, and became aware that he was in a holy place. The place’s sanctity was unlike holy places in future generations, as they needed to be consecrated by human processes to establish their status. Rather, Yaakov’s place was holy because it was the site of a special Divine Presence (shechina). Thus, makom and Hashem are connected.

Not only in such locations does the shechina dwell. The midrash tells us that Hashem came to visit Avraham as he recovered from circumcision. Similarly, the gemara points out that the shechina is present at the bedside of the ill, above the ill one’s head. The visitor is even supposed to choose his place and manner of sitting due to this realization. In fact, Hashem is even described as feeding the sick at that time.

How are we to cause the shechina to appear in our places? The answer may be found at the end of the story of the dream. Yaakov vowed that if he would return home in peace after his sojourn he would tithe all of the bounty he received (Bereishit 28: 20-22). This vow is the basis for the established practice of fine Jews to give 10% of their incomes to charity. We do not give the funds to Hashem and the money does not become holy but it is dispersed among Hashem’s creations. In that way, though, we are following in our Maker’s ways, Who tends to the poor and visits the sick.

One who acts in that G-dly manner can go up on the special ladders that Hashem has been erecting since creation. The midrash (Tanchuma, Vayishlach 10) says that Hashem uses those ladders to raise and lower people, to enrich the poor and impoverish the rich. That is what happened to Yaakov who was bereft of all possessions when he ran away to Aram and ended up becoming wealthy in the house of Lavan. One who follows Hashem’s path in these matters has Hashem with him. Then, just as the sick can pray to Hashem directly, the upstanding Jew does not need angels or ladders to be close to Him.
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Question: My car slipped off the road and starting rolling down a hill in a wooded area and was stopped by a tree after two tumbles. I was belted in and, baruch Hashem, escaped with only mild bruises. I said Hagomel (blessing after surviving a potentially life-threatening situation). Should I be making the beracha for experiencing a ness (miracle) when I pass the place of the accident?

Answer: First, if you are Ashkenazi, you properly said Hagomel, as one makes the beracha on any life-threatening situation (Mishna Berura 219:32). A Sephardi would make the beracha without Hashem’s Name as it is not one of the four classic scenarios mentioned in the mishna (Shulchan Aruch, Orach Chayim 219:9).You would do well to find additional ways to thank Hashem, including giving tzedakah (see Mishna Berura 218:32). We too join in giving praise to Hashem for looking out for you and to you for looking out for yourself by wearing a seat belt. Now, to your question.

The mishna (Berachot 54a) instructs to recite a beracha (birkat haness) when seeing a place where miracles happened to Bnei Yisrael The gemara extends this idea to an individual, who recites “she’asah li ness bamakom hazeh” at a place he was personally saved by a miracle. It presents three stories of rabbis who did so after the following miracles: being saved from a lion, having a hole suddenly appear in a wall enabling escape from a crazed animal, and having a spring suddenly appear in the desert to save him from the thirst.

The Avudraham (cited by Beit Yosef, OC 218) says that this beracha applies only to salvation in a manner that defies the laws of nature. According to this opinion, you would not need to make the beracha. Although dangerous, it is not out of the ordinary to survive such an accident in reasonable health. The Shulchan Aruch (218:9), after bringing this opinion, also cites an opinion that requires a beracha for one who was saved even in a natural manner. 

The Magen Avraham (ad loc.:12) says that he is unaware of any such second opinion. Many discuss whether the Rivash (#337, cited by the Beit Yosef, OC 219) is that second opinion. The Avudraham views Hagomel and birkat haness as mutually exclusive. The former is for normal extrication from potentially dangerous situations; the latter is for miraculous salvation. In contrast, the Rivash sees them as complementary. Hagomel is said before a minyan once soon after being saved; birkat haness is said when one passes the place of the ness in the future. In any case, the Shulchan Aruch (ibid.) concludes that one who is saved in a normal fashion would do well to recite the beracha’s essence without Hashem’s Name.

The Gra (ad loc.) asks against the opinion that requires a beracha on any salvation, that if this is so, a woman who gave birth or a person who was seriously sick should have to recite it. The Biur Halacha (ad loc.) responds that no one requires a birkat haness for cases where most people survive (e.g, birth). In other words, the reason to call a natural event a miracle, and not good luck, is the fact that one was saved from a situation that usually results in death.

Thus, we summarize as follows. You certainly should not make the birkat haness with a beracha. Regarding without a beracha, it depends on whether most people who start rolling down a wooded hill at a slow speed with seat belts on are killed. We do not have statistics but would guess that it is quite common to survive such an accident but uncommon to escape at least moderate injuries. However, the only natural salvation that warrants birkat haness is from death. If there was a serious chance of death but one that did not reach a majority, Hagomel is in order but the element of miracle is missing. However, it would not be inappropriate to recite birkat haness without Hashem’s Name. Regarding some of the details of the beracha, including who says it (his children) and how often (every 30 days), see Shulchan Aruch, OC 218.
Have a question?..... e-mail us at
info@eretzhemdah.org
-2-
	Vayeitzei



[image: image3.emf]
A Law to Force Chalitza – part 2
(based on Amud Hay’mini, siman 20)

[The Israeli Knesset proposed a law in 5713 to make it a criminal offense, punishable by imprisonment, to try to obtain money for agreeing to do chalitza for one’s sister-in-law. We saw last time that Rav Herzog did not feel that the law would create a situation whereby doing chalitza to get out of jail for that offense would be considered a forced chalitza. Rav Yisraeli posited that if the brother had a right to demand compensation for foregoing inheriting his brother and was imprisoned for asking for it, such a chalitza would be a forced chalitza. However, we saw the beginning of his thesis that if, for whatever reason, yibum is not possible, chalitza may be forced.]

In our situation, where the Chief Rabbinate’s regulation and Israeli law rule out yibum, a brother cannot claim that he wants to do yibum. This is no worse than a case where yibum is prevented by fear of non-Jewish authorities. There is thus no alternative but chalitza. If the brother then refuses to do chalitza, he can be even physically coerced to perform it, even according to the Rif and Rambam who generally prefer yibum to chalitza. As the Rosh says, mitzvot are not given so that we should receive worldly benefit from them, so he cannot demand monetary compensation. 

There is another factor because of which the proposed law does not disqualify chalitzot it facilitates. The gemara does equate between a forced get and a forced chalitza (Yevamot 106a). However, the two are different. Regarding a get, it is possible that a husband is obligated to give a get and yet if he is coerced to do so, the get is invalid. In contrast, regarding chalitza, the only way the coercion can invalidate the chalitza is if there is not an obligation to do chalitza. We will explain the distinction.

If a non-Jew is the one who forced a get, the get is invalid even if halacha sanctions coercion in that case. Elsewhere, we discussed the question why a get is invalid just because the coercion is unwarranted. After all, if one illegitimately forces his friend to sell something, the sale stands because he received payment for it and, under the circumstances of severe pressure, it was worthwhile for him. The case where he is required to give a get should be equivalent. We answered that the entire basis for the obligation to give a get under those circumstances is the obligation to listen to the commands of the Rabbis who so decreed. Part of the formulation of those instructions is that it is mandated only when the process of coercion is carried out properly. Otherwise, it is considered as if he agreed without receiving compensation (i.e. the mitzva to listen to the Rabbis), in which case even a transfer of property sale is invalid.

In contrast, whenever one performs chalitza, he is performing a mitzva. Thus, even if he was forced improperly, he is still receiving the mitzva in return, which is itself the compensation, and therefore the agreement is valid. Only when he can fulfill the corresponding, arguably greater mitzva of yibum would we say that being forced to do chalitza is getting nothing in return and the chalitza is invalid. Since, nowadays, yibum is never an option, even coerced chalitza is always valid after the fact.

In summary, a law that punishes a brother-in-law who refuse to perform chalitza is valid according to all halachic opinions of the Rishonim. Even if we were to assume that the coercion is wrong, the chalitza would be valid. To remove any possible doubt we suggest the following steps. When one is imprisoned for refusal to give chalitza and then gives in, we should require him to perform chalitza twice. According to at least many authorities, the first, forced chalitza will be valid, and he will be forbidden to do yibum to his sister-in-law because of the good chance those Rishomin are correct. At that point, yibum is certainly not an option, and the second chalitza will be valid according to all opinions.
To receive Hemdat Yamim via email weekly, please email us at                         
info@eretzhemdah.org
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Compensation for Late Payment of Salary 

(based on Halacha Psuka, vol. 19 - A Condensation of Piskei Din Rabbaniim, 
vol. XV, pp. 240-253)
[Because of the importance of the question of compensation for late payments we are bringing a second treatment of the general topic we discussed last week.] 

Case: The plaintiff worked for the defendant and was paid late. The plaintiff demands the 5-10% a week additional that Israeli law allows to be levied against the employer. The defendant says this is forbidden because of the laws of ribbit (forbidden usury).

Ruling: The Ohr Zarua (Bava Metzia 181) cites the Ra’avya, who says that one who withholds a worker’s salary has to pay compensation for the delay. The Ohr Zarua, Beit Yosef (Yoreh Deah 160), and Shach (YD 176:8) argue that this is forbidden as ribbit. However, the Bach (YD 160) says that if the worker seized compensation, we cannot extract it from him. 

The Maharshdam (YD 222) says that the objection to the Ra’avya is because the payment was imposed. However, if one wants to compensate for his wrongdoing, he may. The Avnei Nezer (YD, I, 133) argues, since if there were no problem of ribbit, one could even demand payment. The Maharsdam must posit that there is not full ribbit in compensating for late payment, whereas others forbid it because it looks like ribbit. Under those circumstances, one may pay voluntarily. Even the Avnei Nezer agrees that if the delay was willfull, he is like a thief and there is no problem of ribbit. 

As opposed to our discussion about making up for losses caused by the delay, the payments prescribed by Israeli law are higher and are real penalties. Yet, one could claim that since this is the accepted law of the land, it is equivalent to an agreement between the sides to pay a penalty under these circumstances. However, in regard to payments that increase with time, there is a violation of ribbit. Although there is a machloket whether this is forbidden from the Torah or rabbinically, in a case where the obligation comes as wages rather than a loan, it is certainly only rabbinic. 

One can argue that the fact that the worker continues to work for the employer makes things more lenient. Rava (Bava Metzia 73b) says that although one cannot pay workers more to delay their receiving wages, if they continue to work until payment is due, the payment is not considered late. As he has not finished working, there is no delay to which ribbit would apply. However, this logic applies only to a one-time payment. If wages go up continuously, it is viewed as ribbit. 

   We do find (Shulchan Aruch, YD 177:15) that one who promised his daughter’s fiancé a dowry by a certain time may promise that if he delays he will increase the dowry periodically. However, that leniency applies only when the original obligation is voluntary. In contrast, regarding wages, which are obligatory by nature, one may not be obligated to increasing payments.
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