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Shiur number 6

Assigning Melachato a Non-Jew Before
Shabbat, and Partnerships with a Non-Jew

Previously, we have discussed the issues of instructing a non-Jew to do melacha and of
benefitting from melacha that a non-Jew performs on Shabbat. We also discussed the
parameters of hinting to a non-Jew about performing melacha on Shabbat.

In this shiur we will learn about whether one can assign a task to a non-Jew during the week,
when there is a high likelihood that he will end up doing melacha for this task on Shabbat'. We
will also discuss potential halachic issues with partnership with a non-Jew who works on
Shabbat.
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Beit Shammai forbid assigning a task to a non-Jew if the non-Jew would be unable to finish the work
before Shabbat. Beit Hillel, however, permit assigning such a task to a non-Jew, as long as it is given
before sunset. Halacha follows Beit Hillel. But there are still limitations regarding assigning tasks
before Shabbat, as is evident from the Gemara:
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! Note the distinction between a “task” (or “work™) — indicating work in the general sense, as opposed to “melacha” —
referring specifically actions that are forbidden on Shabbat. This distinction will be significant throughout this unit.
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Shiur number 6- Assigning Melacha to a Non-Jew Before Shabbat, and Partnerships with a Non-Jew
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The Gemara states that Beit Hillel's leniency is based on a set fee for the task (as opposed to being
paid by hour). Once the non-Jew is working for a set fee, whatever the non-Jew needs to do to
complete the task is his own business, and it is no longer the Jew's concern when the task is done,
even if it is being performed for him or her.
A further point of disagreement is whether it is permitted to assign a non-Jew a task (without
determining a set fee) if the non-Jew could theoretically do it before Shabbat (that is the significance
of reaching the first house in the town, or the W17 "2 (the equivalent of the post office) before Shabbat).
Beit Shammai forbids this, since they believe that it is more likely that the messenger will choose to
continue his work into Shabbat and deliver the package to the recipient himself.
We see from the Mishna and Gemara that according to Beit Hillel, whom Halacha follows, it is
permitted to assign melacha to a non-Jew before Shabbat if at least one of the two following
conditions apply:

1. The non-Jew will be paid a set fee for the task (and not by hour)

2. The non-Jew is theoretically able to finish the melacha before Shabbat.
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1. Guidelines for Determining the Non-Jew’s Fee

In order to apply this leniency properly, we need to define what is considered "determining the non-
Jew's fee,” and the significance of this act.
Rashti writes:
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By setting the fee, the task is delegated from the Jew to the non-Jew. We will now show a few
examples of this principle.
a) Subcontractors

What would the Halacha be if a Jew gives a set fee to a non-Jewish general contractor who then hires
subcontractors on a daily or hourly basis?
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The Chatam Sofer explains that in this situation, Halacha recognizes that the task has been delegated,
and the Jew is no longer considered responsible for the task. The subcontractors may do his work on
Shabbat, since he has not hired them.

b) Standard fees
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Shiur number 6- Assigning Melacha to a Non-Jew Before Shabbat, and Partnerships with a Non-Jew

If there is a standard fee, The Magen Avraham says that a standard fee is just like a fixed fee, and
therefore permissible. He therefore permits one to give clothing to a non-Jewish cleaner before
Shabbat, since there is a standard charge for the laundering, and it is not necessary to ensure that the
cleaning will not take place on Shabbat. The Mishna Berurah quotes this heterin seif katan 14.

c) Certainty of Payment:
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The Rashba makes two points:

1. There is a difference between a worker who is paid globally, for the job, which might be
permitted, and a worker who is paid per hour or day, which is forbidden.

2. The main criterion is whether the payment was guaranteed. Even if the exact amount of the
payment was not determined, as long as the non-Jew was guaranteed payment in advance, then
the non-Jew considers his work as work being done for his own sake. However, if the non-Jew is
not certain that he will be getting paid, he views the work as being done for the Jew's sake, and
it is therefore forbidden.

This has significant practical implications for today:

NN NYN H P9 YIYN NNTHN HNIYND NIV NNV
NP DWUN DTN NNWITI DAY DO RNPNDNY NN ,1INTAT DIST 77/YNNN DYDY

This change in Halacha hints at an astonishing change in cultural norms. In a world in which payment
is not necessarily guaranteed, the work is considered work done for the employer's sake. In our
world, where payment is generally guaranteed, the worker considers the work his/her own, executed
in order to receive income.

2. The Halacha
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3. Assigning a Non-Jew Work that will Definitely Be Executed on Shabbat
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Shiur number 6- Assigning Melacha to a Non-Jew Before Shabbat, and Partnerships with a Non-Jew

Beit Hillel permit assigning the non-Jew the job right before Shabbat. The Sefer Ha'Terumah clarifies
that this does not permit explicitly requesting that the melacha be done on Shabbat!
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The Smag discusses a case in which money was given to the non-Jew for investment. The non-Jew
undertakes this for his own profit, so it can be considered the non-Jew's work, and the Jew may
benefit from the profits, even if they were gained on Shabbat.
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The Mordechat says that a Jew may give a non-Jew money or good for investment as long as he does
not explicitly instruct him to invest on Shabbat. This opinion is cited by the Shulchan Aruch (307:4).
This implies that the Mordechat does not restrict such a request even if the Jew obviously intends for
the investment to be made on Shabbat, as long as he is not explicit. The Haghot Maimoniyot,
however, adds another stringency:
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The Hagahot Maimoniot is more stringent than the Sefer Ha'Terumah. Sefer Ha'Terumah states that it
is forbidden to explicitly tell a non-Jew to do a task on Shabbat. We stated above that as long as the
fee was arranged in advance, and as long as there is no specific request for the job to be done on
Shabbat, this is a permissible arrangement, as it is considered work for the non-Jew's own benefit. The
Hagahot Maimoniot adds that if the job will necessarily be done on Shabbat because it can only be
fulfilled on Shabbat, then this is also forbidden, and setting a fee is insufficient. The Haghot
Maimoniyot refers to a case in which the market is only open on Shabbat: since the non-Jew must
necessarily work on Shabbat, it is forbidden. The Taz further clarifies his opinion:
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The Taz writes that just as it is problematic to ask a non-Jew to do business in a market that is open
only on Shabbat, it is also problematic if one implies that he needs the work done on Shabbat for
technical reasons. For example, one may not give the launderer his laundry right before Shabbat, and
express that the clothes be ready immediately after Shabbat.

The Mishna Berurah (307:15) and the Shemirat Shabbat Kehilchita (30:28 and ch. 31 n. 48) rule like the
Taz.

The Beit Yosef, however, understands the Haghot Maimoniyot differently:
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Shiur number 6- Assigning Melacha to a Non-Jew Before Shabbat, and Partnerships with a Non-Jew

The Beit Yosef understands that the key factor is whether one states that the melacha should be done
on Shabbat. If this was not stated explicitly, it is permitted, even if it is obvious that the non-Jew will
have to do it on Shabbat. This is how he rules in the Shulchan Aruch:
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This implies that one can be lenient as long as there is no explicit request for it to be done on
Shabbat. Rav Ovadiah writes that Sephardim may rely on this opinion:
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As Rav Ovadiah notes, Ashkenazim are more stringent, as ruled by the Mishna Berurah and Shemirat
Shabbat Kehilchita.
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4, Benefitting on Shabbat from work performed by a non-Jew

Until now we have primarily been discussing a situation where a non-Jew is assigned a task before
Shabbat and there is a reasonable chance that he will do it on Shabbat. The question arises: if the task
is completed on Shabbat, may the Jew benefit from it on Shabbat itself?
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The Shibolei Ha'Leket writes that even though the non-Jew is considered to be working for himself -
so that the Jew does not need to stop him from working on Shabbat, the Jew may not benefit from it
on Shabbat, since the melacha is effectively performed on the his behalf.
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The Ran, however, argues that just as the non-Jew may perform the melacha, because it is done on
Shabbat for his own sake, so too a Jew may benefit from it, since it was done for the non-Jew's sake.
The Shulchan Aruch accepts the Ran's position, but the Rema holds the Shibolei Ha'Leket should be
the default option.
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A Jew and non-Jew are partners in a joint venture. They want to divide up the work so that only the
non-Jew will work on Shabbat. Does the fact that the Jew does not actively work on Shabbat allow
him to benefit from the profits earned on Shabbat?

The following sources will explain that since they are partners, we consider both of them equally
responsible for all of the work — including the work performed on Shabbat, as if the Jew's absence on
Shabbat is coincidental. The profits earned on Shabbat should therefore be prohibited because the
Jew is still considered their beneficiary despite his temporary absence. In order to permit such a
partnership, we need to arrange it in such a way so that it is clear that on Shabbat, the business
belongs solely to the non-Jew.
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A Jew and a non-Jew become sharecroppers together in a field. The Jew makes what seems a
reasonable offer; that the non-Jew will work on Shabbat, and receive crops for his work, and the Jew
will work during a week day and receive crops for his work. The problem with this suggestion is that
fundamentally, each day's work is their joint responsibility. Since the Jew is fundamentally responsible
for the work performed on Shabbat, we view the non-Jew as being his representative. Therefore, Rashi
writes that in this situation we consider the non-Jew the Jew's shaliach.

As we discussed in the first shiur, one of the three reasons behind the prohibition of asking a non-Jew
to do melacha on Shabbat is that the non-Jew is considered the Jew's shaliach. Even if the partners
arrange for the non-Jew to work alone on Shabbat, the problem of shlichut remains.
The Gemara therefore explains that the proper halachic arrangement is to divide up the partnership
from the beginning, so that the non-Jew is the sole beneficiary of the work performed on Shabbat. In
such a situation, the non-Jew is not the Jew's shaliach, and the partnership does not pose a problem.
The Gemara continues:

SNON — PNIVND INI ON)
Rashti writes:

N 719¥ 25 97 N9t DAY NIVN YWY
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MNNY NN NOVI NIV D> NN I JAT INKD PNIAYND IND) INIW NN KDY 5IN DNV NIYA DXIAND TN
23NN 90 )TN0 DION

PNHINDY D221 TAWTINYT ODXT SVN XN NIV 1DVT - IO

Rashi explains that the Gemara is discussing a situation where they did not divide up the partnership
to make the non-Jew solely responsible for Shabbat. Practically, the Jew did not work on Shabbat and
the non-Jew did. At some point, when they were dividing up the profits, the Jew suggested that, since
the non-Jew will receive the profits from his work on Shabbat, the Jew will receive the profits from the
equivalent hours of work on a different day. Rashi explains that this is forbidden because the non-Jew
was fundamentally working on both of their behalfs on Shabbat, so that the profits earned then are
forbidden to the Jew, and he may not benefit from them by receiving profits from a different day in
their place.

The Raavad explains the Gemara differently:
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The Raavad explains that the Gemara is discussing a situation where they divided up the partnership
properly, and only the non-Jew was responsible for Shabbat. If so, the work performed on Shabbat
and the crops that grew as a result of this work have no connection to the Jew. Therefore, the Raavad
explains that if they later split all the profits equally, it shows that they did not take their initial
division seriously and viewed it as a mere legal fiction, and it is therefore invalid.

The Gemara continues:
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The Gemara wants to clarify whether it is permitted to divide the profits equally in a situation where
the non-Jew alone worked on Shabbat and the Jew worked alone on a different day; that is, should we
assume that the Jew considers the non-Jew his shaliach by default, or only if he explicitly states that
he is? The Gemara does not reach a conclusion.

1NN MLAINN NN Y 17aNIN PR —MaNIN =

The Ran explains that if the Jew and non-Jew explicitly define that the non-Jew will always work on
Shabbat and the Jew will work alone on a different day to compensate, then they are considered each
other’s shlichim. However, if this is not explicitly defined and the non-Jew works on Shabbat for the
sake of profit, then the Jew may share the profits that were earned on Shabbat.

2 MY I 97 N9 DAY NN 97990 Yy 1790

ONVNRY NN THIXNN N IPON D>2Wa NIV 1NNNHD DX21D T2V MM XN INPOY DX T2 DNIVN
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2 DY G TOaY NP VAT RNYTR DINRT 11T IPIINT DX 22)D NTY DY 571 1OY NONDNI 1ONWUN DRIV
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How does the Rambam interpret “nawn? 1x1"?
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The Maggid Mishne explains that the Rambam understands this phrase like Rashi. He bases this on
the fact that the Rambam writes that the sides are required to stipulate that the non-Jew alone is
responsible for Shabbat, and how the profits should be divided if they did not stipulate this; and that
he does not write about how the profits should be divided when they did stipulate this.

The Markevet Hamishne, in contrast, explains that the Rambam’s emphasis that the non-Jew receives
the profits from Shabbat, “whether they are small or large” reveals that he understands, similarly to
the Raavad, that “"awn2 1x1" refers to a situation where they did make such a stipulation. He explains
that according to the Rambam, that stipulation must not be a legal fiction, and must be reflected by
having the non-Jew receive the actual profits earned on Shabbat, whether great or small.

The Rambam is stringent regarding the Gemara'’s question about splitting the profits equally when no
stipulation was made. However, in contrast, the Rosh writes:

15 1990 X P9 NI HPAY NION YWINY
N ION PNIYNY IND DN KOO KON . NON RHND XN IMN NPONNND PN OX YN NN ORD RHND MY NOYDN
NOYWPY N2 PWIINY N PIATVT NPIOD KON NIT 113 .7P1N YNWONT I NN NIX AN NOND

It emerges that the Rambam is stringent and the Rosh is lenient.

5. The Need for Non-Jewish Ownership in the Business

1 299 (19939Y) INNT NIDN NNADIN
NN YD NN MY MDD DRI PPYNA DINY TPIN2 NAY XN 1P IINOY IRV ION NI INPY...Y M IR

The Tosefta is parallel to the Baraita from the Gemara that we have been discussing. The Baraita
discusses the case of a Jew and non-Jew who received a field to work in it as sharecroppers. The
Tosefta discusses a case where a Jew and non-Jew purchase a business together.
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As we explained, the Gemara discusses sharecroppers, where neither of them have ownership over the
field, and it therefore suffices for them to stipulate how to divide up the work and profits. However, in
a situation where only the Jew owns the business, it is insufficient to have the non-Jew work and
receive the profits on Shabbat. In such a situation, the Jew is merely renting out his business on
Shabbat, while profiting from the other days instead. Rabbeinu Elchanan in Tosafot therefore explains
that the only solution is for the non-Jew to own a share in the business itself.

What if they did not properly divide up the days at the outset? Rabbeinu Tam suggests:

N 1Y 35 97 N9t ANAY NIVHN MADIN
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6. A Business that Earns Profits Daily

So far, we have focused on partnerships in agriculture. In such a situation, there is only profit when
the crop is harvested and sold. Is there any difference if the business earns profits daily?

49 119°0 N P99 NI HIAY NN YN

717 .91N2 7N NIV NN D10 NDXNNND NNN ROY ,TNN D210 T2IYN 121N 1NN I8N DAY ORIV PP NYYN
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N2V 01510 TN NIRDNN NOYNN ORIY PON PRT ,NXNDYV IXRN TOY XY NN YIN NIV NV D¥XIAD
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According to Ri, if a business sells a product daily, and the profits earned each day have no bearing on
the next day's profits, there is no problem for a non-Jewish partner to work on Shabbat and to receive
those profits, even without an explicit stipulation, since the Jew does not benefit from the non-Jew's
work on Shabbat.

However, Rabbeinu Tam rejects this distinction:
NOW PO Mamwa DY 992 DY Y NXIN NN OINY .ANTYY NN P2 PI9N PRT XY 97T 077 1D 1IN K

NN Y91 INNY 1IMIPNI DWW RIN NIWA NONRDND NUYY IMPNI DN THRYN DX NN NNNN NN
J19) NAWA NNR DIV N D IR KD DNPAND YN IWPY ) 022010 T2y NNADINA

According to Rabbeinu Tam, the critical factor is whether the non-Jew, when working on Shabbat, is
considered the Jew's shaliach. Therefore, even if the Jew does not directly benefit during the week
from the non-Jew's work performed on Shabbat, the fact that the non-Jew is working on his behalf on
Shabbat is still fundamentally problematic.

Tosafot summarizes:
N 7Y 23 97 N9 ANIAY NIYN MAVIN

NNN D10 MY NON MMV D210 T ORIV INPY OX NN IX XNIN P2 DTV P2 0D P2 12T DV NP
PON DIV NIV HRIWD PRYIMNPOY OTIP NYNNN NN 12 ONX XIN 1D TPoN

7. The Halacha
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To summarize so far:

The Gemara states that if a non-Jew and Jew become business partners, the Jew should define at the
outset that the work on Shabbat is not his responsibility. If he does not do this, he is not allowed to
work for equivalent hours on a different day and receive those profits, since the non-Jew is considered
to be working on Shabbat on the Jew's behalf. The Tosefta says that the same is true regarding joint
ownership of a business. Ri suggests that a business that earns profits daily, where each day’s profit
has no bearing on that of the next day, will be more lenient, but Rabbeinu Tam rejects his opinion.
The Shulchan Aruch (245: beginning of 1) therefore emphasizes that these Halachot apply equally to
all kinds of partnerships.

The Gemara questions whether in a situation where they did not make such a stipulation they may
later divide up the profits equally, and the Gemara does not reach a conclusion. The Shulchan Aruch
quotes the Rambam, while the Rema writes that there are those who permit splitting the profits
equally in retrospect based on the Rosh'’s opinion, and the Rema adds that this may be relied upon if
being stringent would involve a significant loss.

The Ran adds an additional leniency: If the two partners work together every day, and the non-Jew
chooses to work on Shabbat, he does so for his own benefit (in order to earn money that day) and not
on the Jew's behalf. If he then wants to share the profits with his Jewish partner, there is no problem
to do so, and it is permitted. The Rema quotes his opinion as a “there are those that say” (DX v2)
at the end of the first seif.

We saw that the Baraita writes “MDX )1awN? X2 DX". Rashi and the Raavad disagree regarding
whether the Gemara is discussing a case where they made a stipulation initially or not. There are also
different ways of understanding the Rambam’s opinion in such a case. The Shulchan Aruch (seif 2)
writes that as long as they made an initial stipulation, it makes no difference how they divide the
money in the end, and it is always permitted. The Bach and Magen Avraham (seif katan 2), however,
are stringent due to the Raavad'’s opinion, and the Eliyah Raba is undecided. The Mishna Berurah (seif
katan 13) rules that one needs to be concerned with the Raavad’s opinion only if they calculate how
much was made on Shabbat in order to ensure that the Jew earned an equivalent amount from his
work during the week — but if they simply split the profits equally without any such calculation, the
Mishna Berurah is lenient.

What if they initially made such a stipulation, but are then unable to calculate how much was earned
on Shabbat?
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If it is not known how much was earned on Shabbat, everyone agrees that the profits may be split
equally.

Rabbeinu Tam writes that if they did not initially make such a stipulation, they should disband the
partnership and then regroup with a proper stipulation. The Shulchan Aruch quotes his opinion in seif
3.
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Summary
8. Assioning a Task to a Non-Jew When it will Probably be Executed on Shabbat

We see from the Gemarot in Shabbat 17 and 19 that Beit Hillel permit assigning a job to a non-Jew
before Shabbat (even if it is reasonable to expect that the non-Jew will do it on Shabbat) on the
condition that payment is set in advance.

What is considered setting his fee?

The Rashba (vol. 3, Siman 368) explains this condition as defining a specific amount for the task so
that the non-Jew will be acting for his or her own benefit, and consider it his or her own work.

If so, it is permitted to hire a worker before Shabbat for a set fee (rather than an hourly or daily wage).
The Magen Avraham writes that a job for which there is a standard fee automatically fulfills this
condition.

Giving a job to a non-Jew when he will necessarily perform it on Shabbat

The Sefer Ha’Terumah writes that it is still permitted in such a situation, as long as the Jew does not
explicitly ask the non-Jew to work on Shabbat.

The Haghot Maimoniyot writes that one may not give a non-Jew money to invest during the market
day if the market day is only on Shabbat, since this is equivalent to explicitly asking him to work on
Shabbat.

The Taz and Panim Meirot learn from this that it is forbidden to give a non-Jew a job if he will
necessarily have to perform it on Shabbat. The Mishna Berurah, Shemirat Shabbat Kihilchita, and
Bemareh Habazak all concur with their opinion.

The Beit Yosef writes that the Taz and Panim Meirot mean that it is forbidden to explicitly ask the
non-Jew to work on Shabbat, but it is otherwise permitted, even if he will necessarily have to work on
Shabbat. The Minchat Yitzchak and other Acharonim, including Rav Ovadiah Yosef, rule like the Beit
Yosef.

Is it permitted to benefit, on Shabbat, from what the non-Jew worked on when his fee was fixed?
The Shibolei Haleket and Ran disagree on this issue. The Shulchan Aruch rules leniently, while the
Rema is more stringent. The Shemirat Shabbat Kihilchita is generally stringent, but he permits this in
the following cases: 1. If the non-Jew only performs Melacha d’Rabbanan. 2. 1f one could
theoretically have gained this benefit without the non-Jew’s Melacha. 3. If there is no other alternative,
in which case one may rely on the lenient opinion.
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Shiur number 6- Assigning Melacha to a Non-Jew Before Shabbat, and Partnerships with a Non-Jew

9. A business co-owned by a Jew and non-Jew

The Gemara states that if a Jew and non-Jew receive a job together, the Jew should specify in advance
that the work on Shabbat is not his responsibility. If this was not specified, the Jew cannot suggest
afterwards that the non-Jew work alone on Shabbat and that he will do the same on a different day,
since we view the non-Jew to be working on Shabbat as the Jew’s shaliach.

According to the Tosefta, the same is true regarding a jointly owned business. Ri suggests that a
business where each day’s profits are not related to the next would be more lenient, but Rabbeinu Tam
rejects his opinion. The Shulchan Aruch (in the beginning of seif 1) therefore writes that the same rules
apply to all types of partnerships (the Biur Halacha there points this out explicitly).

The Gemara does not reach a conclusion regarding a situation where no stipulation is made about
Shabbat where the partners later want to split the money equally. The Rambam is stringent and the
Rosh is lenient. The Shulchan Aruch quotes the Rambam, while the Rema writes that some favor the
Rosh, and he adds his own opinion that the Rosh may be relied upon in a situation involving
significant loss.

The Ran adds an additional leniency. If the two partners work together every day, and the non-Jew
chooses to work on Shabbat, he does so for his own benefit (in order to earn money that day) and he is
not considered to be working on the Jew’s behalf. If he then wants to share the profits with his Jewish
partner it is permitted. The Rema quotes his opinion as a “there are those that say” (2 mx ©°) at the
end of the first seif.

The Baraita writes “30KX ,)72wn> W2 oX”. Rashi and the Raavad disagree regarding whether the Gemara
is discussing a case where they initially made a stipulation. There are also different ways of
understanding the Rambam’s opinion in such a case. The Shulchan Aruch (seif 2) determines, like
Rashi, that as long as they make the initial stipulation, it makes no difference how they divide the
money at the end, and it is always permitted. The Bach and Magen Avraham (seif katan 2), however,
are stringent due to the Raavad’s opinion, and the Eliyah Raba is undecided. The Mishna Berurah (seif
katan 13) rules that the Raavad’s stringency only applies if they calculated how much was made on
Shabbat in order to ensure that the Jew earns an equivalent amount from his work during the week. If
they simply split the profits equally, then the Mishna Berurah is lenient.

The Bemareh Habazak responsa explains how to apply the latter principles in practice.

In this shiur we discussed assigning a task to a non-Jew when it is likely that he will perform it on
Shabbat, and we also discussed certain relevant Halachic implications for a business partnership
between a Jew and non-Jew.

In the next shiur we will discuss activities that the Rabbis forbade having a non-Jew do on Shabbat,
due to the resulting impression that a forbidden Melacha is being performed (Marit Ayin).
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